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@ Standard Federal Tax Reports—Old law, new 
law, the accepted reporter on federal taxes for rev- 
enue — “for the man who must have everything.” 
Swift weekly issues report and explain unfolding 
federal tax developments. Current subscription 
plan includes 8 loose leaf Compilation Volumes 
and companion Internal Revenue Code Volume. 
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provisions woven into problems and solutions, examples, and the like. 
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* The membership of the Associa- 
tion has passed the 50,000 mark. 
With the exception of relatively few 
vears there has been a steady and 
healthy growth throughout the his- 
tory of with the 
membership first reaching 10,000 in 
1916; 20,000 in 1922; 30,000 in 1938 
and 40,000 in 1947. 

While we are pleased to reach the 
goal of 50,000, this is still but 22 per 
cent of the 220,000 lawyers practic- 
ing in the United States. It is true 
of course that the policy-making 


the Association, 


body of the Association, the House 
of Delegates, represents a substantial 
majority of the lawyers of the coun- 
try. Composed of representatives of 
all state bar associations, many local 
bar associations and affiliated legal 
groups, as well as those representing 
directly Bar Associa- 
tion, this body is truly representative 


the American 


of the American lawyer. The entire 
organized Bar can be more effective, 
however, both in its public objectives 
and its activities for the American 
lawyer, if we can increase substan- 
tially participation 
through membership in the Ameri- 


more direct 
can Bar Association. 

The completion of the American 
Bar Center during the coming year 
will provide physical facilities to 
process and handle a larger member- 
ship. In this transition period we 
should lay the groundwork for an 
expanded program. This can best be 
accomplished if all members of the 
Association will invite nonmember 
lawyers to join with us. 

The Board of Governors and 
Membership Committee are working 
on plans to liberalize membership 
procedures and expedite the process- 
ing of applications. A new member 


William J. Jameson 


ship brochure has been approved 
and will be available earlv in De- 
cember. It describes the achieve- 
ments, present activities, services and 
objectives of the Association. It an- 
swers the questions “What is the 
American Bar Association doing for 
the public?” “What is it doing for 
the American lawyer?” In subsequent 
months further answers will be given 
in this page, particularly with refer- 
ence to Section and Committee ac- 
tivities. 

A recent statistical study by Mar- 
tindale-Hubbell points up certain 
interesting facts relating to the age 
distribution of the 50,000 members 
of the Association. Of particular 
interest is the following breakdown: 


Age group 


25 and undet 002% 
26 through 35 14%, 
36 through 45 26% 
16 through 55 27% 
56 through 65 18% 
66 through 75 10% 
76 and over, or age 

not available 5% 


o 

An analysis of these figures by 
states discloses a wide disparity from 
state to state as between the percent- 
ages of members in the 26 through 35 
age group and the next age group— 
the 36 through 45 group. In the 
States of Delaware, Florida, Idaho, 
Indiana, Louisiana, Nebraska, Ne- 
North Dakota, Utah, West 
Virginia and Wyoming, the percent- 


vada, 


age in the age group 26 through 35 
is at least 80 per cent of the next 
higher age group. On the other hand, 
in many states the percentage is sub- 
stantially less than half of that of the 
next age group, and in a few states 
is as low as 30 per cent. 
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This suggests the importance of 
increasing our membership among 
the young lawyers, particularly in 
those states where the percentage of 
the younger age group is low. The 
members of the Junior Bar Con- 
ference are particularly aware of the 
need for an intensive membership 
campaign among the young lawyers. 
The Chairman of the Junior Bar 
Conference Committee on Member- 
ship, Donn Gregory, who has re- 
cently been appointed to the Associ- 
ation’s Standing Committee on Mem- 
bership, stated in his annual report, 
“To be effective, this Committee 
[Junior Bar Conference Committee 
on Membership] must work on a 
local level rather than be directed 
to a local level by the usual, small, 
active and well knit group which 
performs many other Committees’ 
activities. To operate effectively on 
the local level it is essential that the 
Committee obtain interested and ac- 
tive personnel at the local level.” 

If you will assist in our campaign 
for new members, will you kindly 
write Headquarters at 1140 North 
Dearborn Street, Chicago 10, for 
application blanks and a copy of the 
new brochure. You will be interested 
in reading the brochure yourself and 
will find it most helpful in persuad- 
ing others to apply for membership. 

Interest in the program ol the or- 
ganized Bar, as reflected by attend- 
ance at state bar meetings, continues 
high. Colorado and New Mexico 
both had the largest attendance in 
the history of their associations. New 
Mexico set a new record with more 
than 60 per cent of the members of 
its integrated Bar attending its an- 
nual meeting in Albuquerque. 
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American the official organ of the 


Bar AMERICAN BAR ASSOCIATION 


Association 
J ournal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of 
judicial decisions throughout the nation; to uphold the honor of the protession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership trom the Bar ot each state and territory, the Association endeavors to 
reflect, so tar as possible, the objectives of the organized Bar of the United States. 


There are seventeen Sections tor carrying on the work of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
terence. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elecuon. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal ofhce, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions tor one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed norainated tor membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
(,overnors prevent an applicant’s election. 

Dues are $16.00 a year, except for the first two vears atter an applicant's admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, eacn ot which includes the subscription price of the JOURNAL. 
There are no additional dues for membership in the following Sections: Bar Activities, Criminal Law, Judicial 
\dininistration, Legal Education and Admissions to the Bar, and the junior Bar Conference. Dues for the Section 
ot Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; dues 
for all other Sections are $3.00 a year. 


Blank torms of proposal tor membership may be obtained trom the Association ofhces at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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PhonAudograph advance features 
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Only PHONAUDOGRAPH has 
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These are the exclusive advance features of the amazing Gray 
PhonAudograph— proved in important installations from coast to coast. 
Mail the coupon for the complete story! 






The Gray Manufacturing Company 
Hartford 1, Conn. 
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Views of Our Readers 





® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or 


views expressed in any communication 





Says Lower Taxes 
Mean More Revenue 
the 
October issue quotes Professor Gris 
that a 25 
limitation 


® Professor Cary’s article in 


wold’s conclusion 


cent 


per 


income tax would 


cause a “loss of 16 billion” in reve 
nue. 

Assuming but not conceding 16 
billion is now collected from individ- 
uals by income tax rates exceeding 
25 per cent, it certainly does not 


follow this amount would be lost 


by limiting rates to 25 per cent, be- 
cause many of the people allowed 
to keep it would use it to establish 
industries which would not only 
earn income, pay wages and make 
purchases from other industries up 
on which income and excise tax 
would be paid, but also provide 
livelihood and employment for ow 
expanding population and reduce 
living prices by increasing the sup 
ply of goods. Also the revenue would 
recapture a substantial part of the 
reduction in death taxes. 

These obvious facts demonstrate 
the error of the learned professor's 
that “the 
tax limitation would redound to a 
group of roughly 450,000 out of 42 
million taxpayers”. 

Like Karl Marx, and unlike the 


learned professors, most members of 


conclusions benefits ol 


the American Bar Association plain 
ly see the Communistic end to which 
high tax rates redound. 

JoHn E. HuGuHes 
Chicago, Illinois 
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Mr. Wormser 
and the Third Revolution 

® The editorial in the May JourNaL, 
in asking whether the social revolu- 
tion we have been experiencing, the 
“third revolution” of Mr. Wormser’s 
piece, “has undermined the fruits of 
its two predecessors?”, implies sim 
ilarity in the fruits of the Revolution 
of 1776, which “made us independ- 
those of the “revolu- 
1861, 


nation”. 


ent’, and in 


tion” of which “made us a 


united (The reference to 
1861 states the opposite of the truth, 
for it was not the “revolution” of 
that 


the sub- 


sequent defeat thereof, which made 


unhappy year, but 
us a united nation.) One may dispute 
the scope and nature of the unity 
achieved, but such was surely ob- 
tained at the expense of the states 
and to the impairment of American 
republicanism, whence we have to- 
day the consolidated government 
Jefferson feared. 

You query, editorially, whether the 
end justifies the means, and observe 
that use of destructive means in 
consequence destroys the end, “even 
though [we] still retain that end 
ideologically and pay it lip service 
by repeating idealistic generalities”. 
Whereupon, to conclude, you pay 
your lip service by quoting an ideal- 
istic generality proffered by philos- 
opher Lincoln and by President 
History 


victor, 


eschewed. 
the 
history wears all too much the im- 


Lincoln being 


written by American 


primatur of New England, but it 


should not be necessary, at this re- 


move from Appomattox, and in the 
journal of a supposedly learned pro- 
fession, to gloss the sins of our past. 
Though I consider the welfare state 
a fraud and the too-late Roosevelt an 
utter scoundrel, I find it rather offen- 
sively wrong-headed that your edito 
rial writer should accept as right the 
might of a military conquest and 
decry the right of a voting majority. 
Jefferson had some trust in the ma- 
jority under our system of govern- 
ment as he knew it, and that system 
cannot be restored while we pay lip 
service to the false gods in our pan 
theon, who in expediency or in 
ignorance have aggrandized 
Federal Government. 

James C. HALLAHAN 


St. Charles, Illinois 


our 


‘*Nothing but Praise’’ 
for the Journal 
I have meant to write on 
previous occasions and express my 
appreciation for the excellence and 
extreme value of the JOURNAL. In 
the July issue, Mr. Lerner’s article 
was particularly valuable to me, 
since I represent a number of radio 
interests and also a television opera- 
tion. Also, the tax article on split 
ting a corporation was directly 
useful to me in current work, and I 
am sure it was equally valuable to 
thousands of lawyers throughout the 
country. 
You will gather that I have noth- 
ing but praise for the work you and 
your good associates are doing. . 


D. Ray Owen, JR 


Salt Lake City, Utah 


Mr. Dooley on 
the Income Tax 


® If vou are not tired of the contro 
the 
{Class War and the Income Tax”. 
by Samuel B. Pettengill, 39 A.B.A.]. 
173; June, 1953), I should, as a mem- 


versy on Pettengill paper. 


and with 
apologies to Finley Peter Dunne, like 


to make to the polemics the follow- 


ber of the Association 


ing contribution. If it has any merit, 
I think I should offer it to you first, 
as a letter to the JOURNAL, since it 

(Continued on page 1050 
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An Anniversary Tribute 


Eighty years ago, Frank Shepard conceived the idea of 
publishing citations to cases to help ease the tedious 
labor of research for members of the bench and bar of 


America. 


From a crude beginning and with little or no encourage- 
ment or help he fought the elements of adversity to 
justify his faith in his idea. 


He lived to see his name become a byword in the legal 
profession and his work a must in every law library. His 
idea grew unt'l today hundreds of employees are helping 
in the task of furnishing Shepard's Citations, for statute 
as well as case histories and interpretations, to tens of 


thousands of users. 


And so on this, the eightieth anniversary of Shepard's 
Citations, we pay a well earned tribute to its founder, 


Frank T. Shepard. 


Shepard's Citations 
Colorado Springs 
Colorado 


Copyright, 1953 by Shepard's Citations, Inc. 
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Views of Our Readers 


COURT ano 
FIDUCIARY 
BONDS 


By 
The Fid@lity ana 
(asualty (Gmpany 


of New York 


Ysa Surety and Fidel- 
ity Bonds since 1876. 


Nationwide facilities and 








prompt service through 35 
conveniently located branch 
offices, and through agents 


in practically every com- 








munity. 


America fore 


* INSURANCE GROUP * 


Composed of the following 
companies 


*THE CONTINENTAL 
INSURANCE COMPANY 


*FIDELITY-PHENIX 
FIRE INSURANCE COMPANY 








* NIAGARA 
FIRE INSURANCE COMPANY 


* AMERICAN EAGLE 
FIRE INSURANCE COMPANY 


*THE FIDELITY & CASUALTY 
COMPANY OF NEW YORK 
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(Continued from page 1048) 
arose out of letters in the JOURNAL: 
The ghosts foregathered in the 
saloon of the old Irish philosophe 
on Archey Road. A customer by the 
name of Pettengill remarked “thar 
Man with the Whiskers 
taken his pants and put him in a 
barrel in a game called graduated 
income tax”, and that “ he had put 
in a new croupier to help out on 
this, with the only result that they 
now wanted to take his barrel and 
make him get along on a fig-leaf, 
and that he had tried to get the Man 
to take his business and lave him 
the tax, but the man had asked him 
if he took him for a hay-seed, and 


the had 


had threatened, if he made such a 
ridiculous suggestion again, to take 
the fig-leaf too”. 

And Pettengill went on to say that 
“T'was his own fault, for the game 
had been invented by a German 
named Marx who passionately de- 
sired that all men should be blessed 
with equality in the possession of 
nothing each” and that “he had been 
warned at the time that the politi- 
cians, though making faces at Marx 
personally, would go along with 
his game, for they all stayed in busi- 
ness by the same gimmick of con- 
vincing the have-nots how abused 
they are by the haves’’ and, says Pet- 
tengill, “so it has turned out to be”. 

Then Pettengill went home to 
figure out his “sub-chapter A, Net 
carryover Disallowed”. But 
another customer named Kize) 


loss 


wiped the foam from his beer and 


remarked: “I don’t hear rifle 


fire; I don't 
Michigan Avenue, nor yet no guil 


no 
see no barricades on 
lotine in the loop; no wan is singing 
Ca Ira, nor yet even the Internation- 
ale. The poor love the rich. Reuter, 
John L. Lewis and the A. D. A. adore 
the National Association of Manu 
facturers. No wan 
land would use legislation to ad 
vantage himself to the financial 
detriment of a richer neighbor. 
There is no class consciousness in 
the U. S. and A. Them peerless 
statesmen of the 10th Ward, of San 
Juan, Harlem, of the Bowery and of 


in this altrustic 


Basin St. would niver, niver, niver, 


pander to the greed of any consti 
tuent forninst somebody else’s well 
off taxpayers; nor would they prosti- 
tute their impregnable principles for 
mere votes.” 

“And furthermore’, says he, read- 
ing from a book, “the American poo 
is sO voracious, revolutionary and 
ready fer to go communisthic, that, 
agin our will, we are forced to throw 
their fat neighbors to the wolves in 
the tax office to kape them from 
being devoured by the Lions of St. 
Marx.” 

“But”, said Hennessy, “I thought 
you said the American poor loves 
the rich.” 

“*Twas in a Pickwickian sense,” 
Mr. Kizer, “We're in a 
cold, war and to take the pants off 
the rich will make the poor more 


says cold, 


warmer and pathriotic.” 
“But”, said Hennessy, “I thought 
you said there could be no war with 
out shooting. The Truce is on.” 
“There is’, says Mr. Kizer, “a dil 
ference between a class war for the 
sake of argument and a foreign cold 
war for the purpose of shaking down 
the tax-payer. But anyways,” says he, 
“the the rich that 
they will not deprive the rich of the 
great blessing of paying according 
to their ability to bear the tax. It 


poor so loves 


is more blessed to give than to re 
ceive.” 
“What”, 
mean by ‘ability to bear the tax’?” 
“Well”, says Mr. Kizer, “a 
with a neglected wife who makes, 


says Hennessy “do yez 


bum 


between drunks, a thousand a yea 
he admits and another thousand he 
mooches and lies about, is not per 
mitted to pay no tax. But a doctor 
or lawyer trading gray hairs about 
15 hours a day in court or surgery 
for about $20,000.00 a year, he is a 
deserving case and we insist on his 
taking the privilege of giving about 
8 of those hours a day to his Directon 
And 
dears”, says Mr. Kizer, “I must pay 


of Internal Revenue. now, 
for me beer and go.” 
“The beer’, says Mr. Doolev, 
be $20.00.” 
“What’’? says Mr. Kizer. 
“IL congratulate yez", says Mr. 
(Continued on page 1100) 
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The Complete, Revised 
Second Edition of 


AN 
ESTATE PLANNER’S 
HANDBOOK 


Mayo A. Shattuck—James F. Farr 


A Combined Self-Teaching 


ERE RH LEE RRR RRR ee A I 


Tool and Practical Guide 


ESTATE 
PLANNING 


Cases, Statutes, Text and Other Materials 


e 


ee Sa 


A. James Casner 


ay GENE 


| to own this treatise ...” 


RE aa RCE Se a 


$6.50 “This is really a monumental book . . . 


Two New Books On ESTATE PLANNING 
That Belong Together in Your Library 


; 








‘ 


In this new revision you will have the recognized excellence 
of the all around treatment of the subject that you had in 
the first edition 

PLUS 


Over 200 pages of illustrative forms with commentary by 
the authors. 

The latest tax materials, including coverage of the marital 
deduction. 

Expanded treatment of life insurance in family and busi- 
ness plans. 

Up-to-date consideration of all other aspects of estate plan- 
ning, such as the use of wills and trusts, trustees’ powers 
and duties, revocable trusts, drafting, powers of appointment, 


and many others. 
$10.75 


This unique volume of text and source materials on estate 
planning arrangements and their tax consequences 

GIVES YOU 
Concise text analyses of all related problems, such as revoc- 
able trusts, employee benefits, powers, the marital deduc- 
tions, and many more. 
Carefully selected source materials—including treasury reg- 
ulations—to illustrate solutions to these problems. 
Two complete estate plans with illustrative memoranda, let- 
ters and instruments. 
Sample forms such as marital deduction provisions, business 
purchase agreements, typical powers. 


Other Little, Brown Books That Will Help Estate Planners: 


AMERICAN LAW OF PROPERTY 


6 volumes and index 


“If property, trusts or future interests fall within the field of your practice you ought $125.00 


Daniel M. Schuyler, American Bar Association Journal 


KENNEDY, FEDERAL INCOME TAXATION OF TRUSTS AND ESTATES 
with 1953 Supplement 
'. . . stuffed with tough, intricate exposition and reasoning—which the author makes 
$20.00 more intelligible at several points by translating the bewildering language of the Internal 
Revenue Code into simple mathematical formulae.” 
John M. Maguire, Texas Low Review, Professor of Low, Harvard Law Schoo! 


SCOTT ON TRUSTS 
4 volumes, with 1953 Supplement 
. a complete system of law, knitted together so closely and put so convincingly that $60.00 
it is impossible to differ with the author save on a few points, and even on those few, , 
one has a feeling of inferiority and probable error.” 


Robert P. Patterson, Harvard Low Review 


THE LIFE INSURANCE POLICY CONTRACT 


It seems to me that every career life underwriter, 


lawyer, trust officer and accountant should have a copy of this book for ready reference.” 


Hugh S. Bell, General Agent, Equitable Life Insurance Co. of lowe 


B STEPHENSON, DRAFTING WILLS AND TRUST AGREEMENTS 















Administrative Provisions $10.00 


The author is to be congratulated on a practical, well-constructed and useful book.” 


George G. Bogert, American Bar Association Journal 


To place an order, or request further information see your law book dealer, or write 


LITTLE, BROWN & COMPANY 


34 Beacon St., Boston 6, Mass. 
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HOW TO HELP KEEP YOUR CLIENTS IN CLOVER 


(and yourself in clients) 


Just recommend that they read The Prudential’s story of 
business insurance, “The Most Important Business Decision 
of Your Life”... a booklet based on The Prudential’s unique 
Ownership Control Plan. 

Written for key men, partners, closed corporation stock- 
holders and sole proprietors, this 10-page, illustrated booklet 
points out the risks your client runs when he fails to protect 
his business against loss by death . . . the consequences he 
must face by not having a plan to meet those risks. 

Throughout this booklet, your clients will find Prudential 
Ownership Control Plans to meet their special needs .. . 
plans which provide the best solution to their specific busi- 


ness problems. 


THE PRUDENTIAL 
INSURANCE COMPANY OF AMERICA 
A mutual life insurance company 


Home Office: Newark, N. J. 





Canadian Head Office: Toronto, Ont. 
Southwestern Home Office: Houston, Texas 
Western Home Office: Los Angeles, Calif. 





The Most Important 
Business Decision of Your Life 


® YOU ARE A SOME PROPRIETOR PARTNER OR A CLOSE CORPORATION 


RPO N 
STOCKHOLOER, HERE (5 AN IMPORTANT MESSAGE CONCERNING THE 
PUTURE OF YOUR BUSINESS 


THE PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 
NEWARK, N. J. 


Please send — copies of your booklet, “The Must 
limportant Business Decision of Your Life” to me at this 
address 





NAME 





ADDRESS 





CITY AND STATE, 

















Fiduciary 
Responsibilities 
Simplified 
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No client or his lawyer is exempt from 
the impact of the anti-trust laws. This 
# monumental 7-volume work is the only 
q text on the subject. 

A beautiful 50-page illustrated BROCHURE, 
t descri 


i 

i 

4 

4 

4 

bing the work in detail, is available to § 
& members of the American Bar Association 1 
t 

| 

4 

’ 

i 

2 


1 upon request. There is no obligation. Ask 
1 for your copy now. 
i THE W. H. ANDERSON COMPANY 


h Law Publishers 
8 524 MAIN sT. CINCINNATI 
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@ Adequate property 
records are essential 
to the fulfilment of 
fiduciary and steward- 
ship responsibilities. 
American Appraisal 
' Service will establish 
the facts concerning 
the property — its 
existence, condition, 
and value. : 


The AMERICAN 
APPRAISAL 


Over Fifty Years of Service’ 
OFFICES IN PRINCIPAL CITIES 








- Company 


























How to SAVE TIME 
in Washington: 








Already famous for its matchless serv- 
ice and fine cuisine, the Sheraton- 
Carlton is widely acclaimed among 
busi and professional men for its 
ideal location. When you stay at the 
Sheraton-Cariton, your Washington 
headquarters is mere minutes from 
government agencies and the White 
House, and within easy walking dis- 
tance of the financial district and the 
better shops and theatres. 

SAVE TIME... 





stay at the 


Sueraton-Caruron 


Hore 


FORMERLY THE CARLTON 
SIXTEENTH STREET AT K, N.W. 
WASHINGTON 6, D. C. 











A Down- P pers a 


The old sailing ships sailed down the east wind to 
New England; and ever since New Englanders have 
been known as “Down-Easterners.” 


Back in 1915, Technicolor Motion Picture Cor- 
poration was incorporated in the State of Maine. 
So we guess we’re Down-Fasterners. If we had 
stayed in Maine, no doubt our fellow citizens would 
know all about us and our registered trade-mark 


TECHNICOLOR. 


But we moved to Cinemaland to do the exciting 
job of manufacturing color motion picture prints 
for people all over the world. 


Today, our registered trade-mark TECHNI- 
COLOR and our appropriate credit phrases are 


—— ee ee ae 


read by millions of people in their native languages. 


In Japan you will see YA =F —; in 





; Greece: TEXNIKOAOP;; and in India you will 

; see the Hindi lan wage | version: 

" or the Urdu: SSL BL «All mean TECHNI. 

4 COLOR. For he mark ‘ai been registered in sixty- 
nine countries so that everyone can identify our 

N products. 

W. IS THE REGISTERED 









. 7 


vad -Mark 


In Siam, the words: 4 py AmMniA mean 
“Color by TECHNICOLOR”— a phrase used for 


motion pictures in color which have been controlled 
through all stages from the original negative or 
“taking” film supplied or developed by the Techni- 
color companies to the positive release prints pro- 
duced by the Technicolor companies. The similar 
version in Italy is: Colore della TECHNICOLOR. 


The words: “Print by TECHNICOLOR” mean 
a motion picture in color which is photographed on 
negative or “taking” film other than that supplied 
or developed by the Technicolor companies but 
which is, however, controlled by the Technicolor 
companies through some or all of the stages subse- 
quent to photography, always including production 
of the positive release prints. The Finnish transla- 
tion for “Print by TECHNICOLOR” is: vérikopic: 
TECHNICOLOR ; and the Persian is: is 

¢ d +% 


Around the globe, TECHNICOLOR is known as 
the registered trade-mark of Technicolor Motion 
Picture Corporation and identifies the products and 
services of the Technicolor companies. 


TECHNICOLOR 


TRADE-MARK OF 


TECHNICOLOR MOTION PICTURE CORPORATION 


HERBERT T. KALMUS, PRESIDENT AND GENERAL MANAGER 
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A Gawmyer’s Ideal Gilt 


Tene ee ee eee ee ee eee eee ee Eee ee ee Ee ee eee 
° ~S 
for your office, 


‘2 
home or library 4S 
FOR THE WALL 


A LEGAL INSIGNIA 


PLAQUE. 
A Centerpiece of a valinelion 


® Beautiful in design—rich in relief—symbolical of 
your profession—radiates a charming and cultural 
legal atmosphere—the finishing touch that makes 
a law office or library complete. 


® Available in two-tone antique gold finish, this 
plaque is fourteen inches in diameter, 34” thick, 
weighs four and one half pounds and is made 
of very durable wood material. Will last you a 
lifetime. 
e 


® Lawyers who have them are elated. Send for one 
today; you will order more tomorrow. Satisfaction 
guaranteed or money cheerfully refunded. We 
pay all shipping charges. Cost only six dollars. 


WS 








Professional Plaque and Emblem Co. 
150 Mt. Pleasant Avenue, Providence 8, R. |. 
Gentlemen: 

Kindly ship me one gold finish LEGAL INSIGNIA WALL 
PLAQUE. | am enclosing $6.00 with the understanding 
that if | am not completely satisfied with the PLAQUE and 
return it, my money will be refunded at once 














Any Kind of 
Court Bond 
Without Delay 
~Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicia! bonds at a 
moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





“Consult your Agent or 
Broker as you would your 
Doctor or Lawyer" 
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A ; 
BINDER 
for your 


She Gasicat Way JOURNAL 


To get up-to-the-minute information | 
; $2.25 postpaid | 
on a states requirements covering : H } 

Check must be mailed 


with order 











incorporation, qualification, merger, 


amendment, dissolution, withdrawal 


and other corporate filings call or PERSONALIZE 
YOUR NAME IN GOLD 70c 
DATE 40c—BOTH FOR $1.00 


write to the nearest office of The 


Corporation Trust Company or CT 





Corporation System. You will find #4 
one in each of the above listed cities American Bar Association Journal 
1140 North Dearborn Street 
Fan. Lawyers Only. Without Charge. (tt Caine: Chicago 10, Ill. d 























A Vroliday Gift Suggestion~ 


This collection—fourteen in all—is made up of photographic reproductions, 
on art-portrait paper, of the following: Gilbert Stuart painting of John Jay; S | 
Trumbull painting of John Rutledge; painting by Earle of Oliver Ellsworth; | 
painting by Peale of John Marshall; engraving of Roger B. Taney; photo- 
graphs by the famous Brady, who recorded the Civil War in pictures, of 
Salmon P. Chase and Morrison R. Waite; and favorite studio photographs 
of Charles Evans Hughes, Melville W. Fuller, Edward Douglass White, J 
William Howard Taft, Harlan F. Stone, Fred M. Vinson and Earl Warren— 


the Chief Justices of the United States 


Each reproduction, 8” x10” in size, is designed for framing and would 
greatly enhance the attractiveness of your law office or library. If you 
cannot use a full set, individual prints are available. Set of fourteen in 
folio . . . $25.00; Individual prints . . . $3.00. AMERICAN BAR ASSOCIATION 
JOURNAL .. . 1140 North Dearborn Street . . . Chicago 10, Illinois 
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Put out of business 































for nine weeks... 


but we made our regular profit just the same 
(A true story based on Company File H-50-5618) 





We were the victims of fire—fire that set us on the sidelines. 

Our property losses were covered by fire insurance. But we had an- 
i : other kind of loss. It took nine weeks to fix up the store, and to get 
our new stock of shoes on the shelves. 

Fortunately, we had Business Interruption Insurance. This not only 
i covered our continuing expenses, but gave us the profit we'd have 
made, had we been doing “business as usual.” 


Suppose one of your clients were put out of business these questions with business interests you represent. 
for nine weeks? And to advise them of the valuable protection Business 
Interruption Insurance provides when fire, windstorm, 

Certain expenses go on, whether the business is explosion, riot or other insured hazard shuts them 


small or large. Rent . . . interest . . . taxes . .. down temporarily. 
salaries . . . miscellaneous overhead. Where would the . 
money come from? And what about the full profit that For details about this important, low-cost cover- 
E would normally have been earned? age, have your clients call their Hartford Fire 
Insurance Company Agent, or their insurance 
In your capacity as counsel, it may be well to raise broker—today. 





Year in and year out you'll do well with the H fi d 
artiord |: 


Hartford Fire Insurance Company * Hartford Accident and Indemnity Company 
Hartford Live Stock Insurance Company ° Hartford 15, Connecticut 


FOR COURT STENOGRAPHERS 
IN NEW YORK CITY 


Ss & Ea 


| SANSOM — BE. 3-3381 


154 NASSAU STREET, NEW YORK 38, N. Y. 


NO OTHER LONG FAMOUS AS EASIEST PLACE IN NEW YORK CITY TO. S§QMETHING 
SERVICE SECURE ABLE VERBATIM REPORTERS . . . . on quick notice. 
o OFFERS Largest exclusive staff for your convenience. SPECIAL 
HAS BEEN 
YOU THESE NEW TEXAS EXTRA SIZE PAGES SAVE YOU 20% 
: | 4 longer . . . wider . . . more lines . . . finest plastic binding. A D D E D 
ADVANTAGES 




















worl 





FASTEST DELIVERIES OF ACCURATE MINUTES EVER. 
No more waiting for your transcript. 


LEADING WELL KNOWN REPUTABLE BRAND NAME 





hb WwW N 








Tests Show reliability . . . for your important depositions. 

More Lawyers WIN CASES 

Recommend- IT’S SO EASY TO TRY TODAY !! WITH 

ing Us Every Why Not Be Safe .. . Call BE 3-3381 NOW! t 
Day Sensational Improvement Will Amaze You. Xs : 
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ALL Court Constructions of the Laws 


Modern Pocket Part Service covers both the Laws and the Annotations. 


Congressional and Administrative 
News 


—a special up-to-the-minute service — is an integral 
part of the popular U. S. Code Annotated giving you 
currently in pamphlet form: 

@ Text of all Public Laws of Congress 

@ Committee Reports and Congressional Debates 

@ Executive Orders & Proclamations 

@ Regulations 

@ Leg'slative History 


@ Congressional Highlights — A Current Summary of 
Congressional Activities 


Indispensable for Today’s Law Practice 
Write for full particulars about U. S. C. A. 


with its “Speedy” Congressional and Administrative News 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 


T7554f 
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“Liberty Within the Law’: 


The Lord High Chancellor's Address 


The Right Honorable Lord Simonds 


™ The principal speaker at the Annual Dinner in Boston last August was the Right 
Honorable Lord Simonds, the Lord High Chancellor of Great Britain. His address is 
printed on the following pages, preceded by the short address by Chief Justice Vinson 
which introduced the Lord High Chancellor. 





Introduction by the Chief Justice of the United States 


=# Once again it is my pleasure to 
greet the Annual Meeting of the 
American Bar Association—this time 
in celebration of your Diamond Jubi- 
lee—and once again I have the oppor- 
tunity to present to you the Lord 
High Chancellor of Great Britain. 

At the Annual Dinner in Septem- 
ber, 1951, I introduced to you The 
Right Honorable Viscount Jowitt 
who then occupied the office of Lord 
High Chancellor. I noted that there 
were many similarities between his 
office and mine. 

Yet certain have 
transpired since that occasion, plus 
the presence of our honored guest 
this evening, afford concrete evidence 
of one marked difference between the 
offices. Since I last addressed you, 
there have been elections in both our 
ountry and England. In each coun- 
try, the elections seem to have 
brought new parties to power. I re- 
gard it as a significant constitutional 
fact that, while you now have the 
privilege of listening to a new Lord 
High Chancellor, you are obliged to 
have him introduced by the same old 
Chief Justice. Thanks to our written 
Constitution—and to your hospitality 
—I may find myself somewhat in the 


events which 


same state as Tennyson’s brook: 
Lord High Chancellors may come 
and Lord High Chancellors may go, 
but I will go on introducing them to 
the American Bar Association—not 
forever—but for good behavior. 

Comparison of my office to that of 
Lord Simonds furnishes but one ex- 
ample of the marked difference in 
the political structures of England 
and America. These differences—and 
a failure to observe the reasons for 
their existence—contribute, I think, 
to those recurring but superficial mis- 
understandings between Englishmen 
and Americans. But many thoughtful 
men in each country consider that it 
is our destiny to stand against a com- 
mon threat together or else risk fall- 
ing before it separately. And I will, 
if I may, take this particular occasion 
to recall, with you, how important is 
this bond between our two nations 
to the outcome of our history and 
of world history. 

All of us know that England and 
America share a common heritage of 
freedom running back to the Magna 
Charta and beyond. All of us know 
that both countries are allied today 
in an effort to preserve the freedom 
they love. But sometimes I think we 


are apt to forget how significant, how 
vital are the ties that bind us. 

Certainly, there are frictions be- 
tween us and they are painful, and, 
indeed, there may even be sharper 
frictions in days to come—disagree- 
ment over tactics and methods to 
combat the common threat. But I 
venture to predict that these difh- 
culties will not divide us. Neither 
nation can afford it. True, Great 
Britain and the United States are 
not wanting in great friends among 
the other nations of the free world. 
But consider moment what 
befall—what would be the 
condition of freedom in the world— 
if either or both the people of Great 
Britain and the people of the United 
States were to decide that their politi- 
cal traditions were not worth the 
high cost of sacrifice which today’s 
danger demands of them. 


for a 
would 


I do not think that day will come. 
Nevertheless, it seems to be a lesson 
of history—and a lesson worth re- 
membering—that a civilization will 
fall quickly when its members lose 
that degree of faith in the value of 
their institutions which inspires in 
them the full measure of determi- 
nation necessary to stave off an on- 
slaught of totalitarianism. And, in 
that context, freedom imposes special 
hardship on those who enjoy it and 
requires of them a special valor. For, 
by definition, it leaves men free to 
make the choice to discard it quickly, 
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to succumb to the pressures which 
threaten it so that they may thereby 
win a tempting but a temporary 
moment of safety—a fleeting, false 
bit of security. 

This condition, inherent in free- 
dom, causes us much apprehension 
today as we watch free countries 
make fateful choices. Yet one thing 
seems certain amidst so much global 
uncertainty: the free people of Amer- 
ica and the free people of Great 
Britain will not willingly trade their 
great traditions for ‘a fleeting mo- 
ment of false security. 

Neither nation will make that 
choice and future historians will, I 
trust, mark it as a great achievement 
of this age that, despite a situation 
conducive to an unprecedented de- 
gree of pessimism, Britain and Amer- 
ica stood together—held the free 
world together—and preserved their 
common heritage of liberty that it 
might be enjoyed by man in a more 
peaceful era—that, in enjoying it, 
man might come to realize the full 
fruition of his noblest hopes. 

What I have said comes to this: 
Americans and Englishmen share an 
uncommon faith in a tradition of 
liberty—a system of freedom—which 
has a common source in history. So 
great is this faith that, standing to- 
gether, we will never suffer those 
principles we value to be lost to 
ourselves and to the world. 


Address of the Lord 


®" In London, whence I came to 
these shores with my wife a very few 
days ago—in London, that scarred 
and battered city, that valiant and 
resurgent city, in London, wherever 
lawyers are gathered together, they 
talk of the wonderful kindness and 
hospitality of the American Bar As- 
sociation. 


For my wife and myself, as soon 
as we landed from the good ship 
Queen Elizabeth on American shores 
some ten days ago, there took form 
and shape and became a living re- 
ality the pledges that you had made 
to us before we came. 


1060 American Bar Association Journal 


Lawyers really need no reminder 
of this. American lawyers know that 
the legal guarantees by which we 
maintain our freedom are rooted in 
the history of English law, and we 
also know that many of the great 
legal arguments of 1776 were simply 
demands that certain basic rights of 
Englishmen be vindicated on_ this 
side of the Atlantic as well as in the 
mother country. We know that the 
common law came to this country 
with its first settlers; that in a young 
and far-flung country where books 
were often hard to come by, Sir 
William. Blackstone’s word—tem- 
pered sometimes by frontier needs 
and frontier notions of justice—be- 
came a basic source of our law; that 
the common law flourished in our 
society because it served the needs 
of a new nation determined to enjoy 
a range of liberty under law which 
other men had never before known. 

Educated in this tradition, the law- 
yers of this country were, as a class, 
the foremost architects of our politi- 
cal system. They knew how hard- 
earned were those basic rights which 
their English ancestors had won only 
after centuries of effort. They prized 
their heritage of liberty with a pas- 
sion. They sought to create for their 
descendants a system which would 
preserve these rights forever. God 
grant that the day will never come 
when the lawyers of our country for- 


High Chancellor of 


That is why I make it my first 
duty and pleasure, on behalf of us 
both, to thank all of the Association 
for the extraordinary kindness, 
thoughtfulness and care which we 
have met from all quarters. All the 
names of those who have been so 
kind, I cannot mention, but you, Mr. 
President, I must mention in parti- 
cular, for in the midst of all your 
cares in the discharge, may I say 
the superbly accomplished discharge 
of your office, you have yet found 
time to be so thoughtful and so kind 
to us, and I think you would wish 
me to include Mrs. Storey in that 








get these great lessons of history; 
forget the contribution of their pred- 
ecessors in the profession; forget 
their own responsibility to maintain 
it; and forget that they are special 
sentries in a nation enjoined to 
practice eternal vigilance at all times. 

I know that you, the leaders of the 
American Bar, will not forget. And, 
mindful of our tradition, I know that 
is why you take such pride in having 
as your guest tonight the Lord High 
Chancellor of Great Britain. 

He was called to the Bar in 1906. 
From 1937 to 1944, he served as a 
Judge of the Chancery Division of 
the High Court of Justice. From 1940 
to 1944, he was Chairman of the Na- 
tional Arbitration Tribunal. 
1944 to 1951, he served as a Lord of 
Appeal in Ordinary in the House of 
Lords. Since 1951, he has been a 
High Steward of the City of 
Winchester. Lord Simonds has a dis- 
tinguished academic record to com- 
plement his illustrious record of 
public office. He is a graduate of 
Winchester College and of Oxford. 
He has been a Warden of Winchester 
College, an Honorary Fellow at Ox- 
ford and a Bencher and Treasurer 
of Lincoln’s Inn. He was chosen for 
his present office—the highest judicial 
office in Great Britain—in 1951. 

I present to you the Right Honor- 
able Lord Simonds, Lord High Chan- 
cellor of Great Britain. 


From 


Great Britain 


tr.bute. 

Other individuals I cannot name, 
but that does not mean that we shal 
not carry back to our own country 
abiding, happy memories of all that 
they have done for us. 

The climax comes tonight in the 
warmth of the welcome which you 
have extended to me and the speech 
which you, Mr. Chief Justice, have 
just delivered, in which, if I may sa‘ 
so, the generosity of your sentimen 
is matched by the felicity of you 
language. Indeed, I do feel it a grea 
honor that you, the Chief Justice © 
the United States, should have com 














here tonight to introduce me to this 
great audience. 

But there is one thing, Mr. Chief 
Justice, that, delving into my murky 
past, you did not discover. And I am 
going to spring a surprise upon this 
audience. 

In coming to America, I came in a 
real sense to the land of my fathers, 
for it was 101 years ago, on Long 
Island, that my father was born. 

I will ‘tell you how that came 
about, if I may be personal for a 
short time before embarking on the 
great theme which has been largely 
discussed by the Chief Justice. It 
happened that my grandfather came 
to America as a young man to seek 
h's fortune. I say nothing of his 
fortune for I saw nothing of it, but 
at least he came to America and 
here he lived and married and died. 
{nd so, in the year 1852, my father 
was born. The year 1852 was not, I 
think, a memorable, perhaps I 
should say otherwise, a memorable 
year in the history of the United 
States. 

It was a year in which the book, 
Uncle Tom’s Cabin, was written, 
which fanned the flame of resent- 
ment between brothers. It was the 
year—and I believe that there are 
very few of my audience who know 
this—in which a certain gentleman 
stood for and won the Presidential 
election, it was said, because he had a 
disarming smile and a blank, and 
therefore blameless, record. What 
was his name? Franklin Pierce. 

I wonder—I hesitate to introduce 
iny speculations upon your domestic 
affairs, but I wonder whether a simi- 
lar qualification would win a Presi- 
dential election today. 

So, as I say, I come in a real sense 
‘o the land of my fathers, and I may 

laim, I think, therefore, to have a 
loser connection with this country 
ind with Boston in particular than 
iny Lord Chancellor since John Cop- 
ey, as a child of 3, was taken by his 
nother from Boston to the mother 
ountry and, winning fame and for- 
‘une in England, eventually as Lord 
Lyndhurst became Lord High Chan- 
cellor of Great Britain. And I call 


to the attention of the Boston Bar 


“Liberty Within the Law” 








Association the fact that there is in 
Boston a Copley Square. I hope that 
the obvious deficiency may be reme- 
died before I visit Boston again. 

Many of you may perhaps think 
that as Her Majesty’s Government 
has as Prime Minister that great 
Englishman, Sir Winston Churchill, 
and Sir Winston Churchill claims 
his mother was born on American 
soil, and I claim for a father one who 
was born on American soil, this 
ought to be a pretty good govern- 
ment, and you may be more chari- 
table and go further and say it is a 
good government. 

Now I must come to the great 
theme which is the subject of my 
address. Some months ago—and this 
is a curious coincidence—when your 
President did me the honor of asking 
me to speak at this Annual Dinner. 
he asked me to say what I would 
like to talk about, and, without any 
preknowledge at all of what others 


proposed to talk about, I said, “I 
would like to talk about “Liberty 
Within the Law’—under the law, it 
makes no difference. I did so because 
I thought, and I still think, that 
there is probably nothing else that is 
so much worth talking about. I did 
not know, as I said, until much later, 
that that was to be the general topic 
of discussion. When I heard it, I 
thought that it would bear repeat- 
ing, but I must confess to you ladies 
and gentlemen that I am beginning 
to have some hesitation, for already 
you have heard a speech upon that 
subject, if I may say so of moving 
and inspiring eloquence, by your 
President, Mr. Storey; you have 
heard another speech packed with 
cogent arguments and learning by 
Mr. Justice Jackson; you have heard 
a further speech tonight from the 
Chief Justice. I believe, although I 
did not hear it, there was a sermon 
preached on that subject, and I have 
seen from the program that there is 
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a drama going on on that subject. 
And so, even this morning, I won- 
dered whether it would not be wise 
to change to some other topic. 

But I decided, after all, that I had 
better stick to what I had intended 
to say, and this, in five words, is my 
justification for repeating what you 
have heard already so often: Great 
themes never grow stale. On the con- 
trary, those of you who are of my age, 
those of you who are older, know 
already, and those of you who are 
younger will know that it is a privi- 
lege and a consolation of age to see 
new beauty in old and_ familiar 
things, to find new virtues in old 
institutions, new truths in old say- 
ings. 

And so it is that when I look upon 
the subject of my address, “Liberty 
Within the Law”, and I reflect upon 
how much has yet been spoken and 
written upon it during this week, 
even tonight, I am consoled by this 
thought, that here are verities which 
cannot too often be repeated, here 
are clichés, worn coins, which still 
ring true, here are treasures which, 
though we may wear them different- 
ly, we must still hug to our hearts. 


Our Most Priceless Heritage— 
“Liberty Within the Law"’ 


Times change, and we are changed 
with them, but in whatever circum- 
stances we may live, those four words, 
“Liberty Within the Law”, sum up 
and enshrine for us the most pre- 
cious part of the common heritage of 
our two countries. 

“Common heritage”, I have said; 
those are words which have been 
used already by the Chief Justice; 
they are words which make the sub- 
ject of my discourse apt. 

In many ways, our two countries 
have wandered from each other, but 
it matters not. We differ in social 
habits and customs; even in lan- 
guage one of us may use words that 
to the other seem a little strange. In 
the first week of my first visit to 
America I have learned that to be 
true, and even Bostonian politeness 
has not always been able to conceal a 
smile at some of the words that I my- 
self have used. But these things 
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matter not. Why do we trouble about 
the things about which we differ? For 
my part, I have lived and I shall die 
in the firm conviction that the peace 
and happiness of the world depend 
upon our agreements and co-opera- 
tion. 


Let us not think of the things up- 
on which we differ, and let us concen- 
trate upon those upon which we are 
in agreement. 

Common to us, above all, is the 
message spoken seven centuries ago 
and repeated through the genera- 
tions in words that have steeled 
men’s hearts to resist tyranny, what- 
ever aspect it may wear. And that 
message is no more, no less, than the 
rule of law. To you, the voice of 
Bracton is no alien voice. He spoke 
and wrote in Latin. Shall I translate 
it for a Boston audience? No, I will 
not. I will say, “Rex non debet esse 
sub homine sed sub deo et lege’, (I 
use the old pronunciation), but I 
have forgotten there are some who 
are not from Boston here. Let me 
translate it. “The King ought not to 
be under man but under God and 
Law.” 

Nor was the voice of the stout- 
hearted Chief Justice, Sir Edward 
Coke, an alien voice, when he said 
“The King hath no prerogative but 
that which the law of the land allows 
him.” And again, “The law is the 
golden metewand and measure to try 
the causes of the subjects and which 
protects His Majesty in safety and 
peace.” 

Those words, to us, are full of 
meaning. I wonder whether we can 
enter into the feelings of those who, 
sitting in the shadow of oppression, 
hear and understand 
them. To us, as I say, they are com- 
monplace and dull; yet for my part 
I believe that to many men today, 
perhaps today more than at any time 
in history, hearing those words spo- 
ken and truly understanding their 
message, they would be like a great 
light to those that sit in darkness. 
They would be like the revelation 
to a blind man of the wonder of the 
world and the glory of the firma- 
ment. 

These are the principles for which 


such words 








our forefathers fought and were 
ready to die, and we have enjoyed 
the fruits of their victory. 

And so I would say, taking if 1 
may the privilege of age, to all young 
men, do not regard the struggles of 
seventeenth century England as dead 
and dusty controversies which, in a 
brave new world, have no meaning 
for you. They were the inspiration 
of your own Founding Fathers, and 
they have provided a hope and a 
haven for millions who have fled 
from oppression. I believe that in 
this twentieth century they have, for 
your country as for mine, a real and 
pregnant meaning which we shall 
ignore at our peril. 

I speak to you tonight as a law- 
yer, but I am conscious that this is 
a subject upon which the territories 
of law and politics overlap, as they 
so often do, and you will perhaps 
think that the Lord Chancellor 
whose functions are intermingled 
in a strange way that is not known to 
your Constitution—how pleasantly | 
was dissected by Mr. Justice Jackson 
the other day, “He is a strange crea- 
ture, the Lord Chancellor, even if 
he bears little resemblance to the 
well-known figure in Jolanthe.” 


We Owe Our Liberties 

to the Judges of England 

But tonight, at any rate, I speak to 
you as a lawyer, but, speaking as a 
lawyer, I would remind you that it 
is to the lawyers, to the judges of 
England, in the first place, that we 
owe the liberties of which I speak. 

I remember a speech of the Elder 
Pitt—when I say I remember the 
speech, don’t think, as old as I am, 
that I am quite old enough to have 
heard it, but I remember reading it, 
I remember learning it by heart as 
a boy—the Elder Pitt, then Earl of 
Chatham, speaking to the House o! 
Lords and recalling the terms of 
Magna Charta, said, in those ringing 
terms, “It is to you, my Lords; it is 
to the barons of England that we 
are indebted for the laws and consti 
tution we possess”, and so on. 

Well, that may be giving the 
barons of England their due, yet 

(Continued on page 1114 








The Challenge of Our Time: 


Peace with Justice 


by John Foster Dulles - The Secretary of State 


® The Secretary of State delivered a major address at the Diamond Jubilee Meeting 


of the Association in Boston last August. 


Mr. Dulles took that occasion to set forth 


the views of the Administration opposing the Bricker Amendment and to suggest that 


the United States may favor sweeping changes in the Charter of the United Nations 


when that document comes up for revision in 1955. 





*" When the American Bar Associa- 
tion was founded in 1878, our coun- 
try was at peace and foreign war 
seemed remote. Now we have had 
three foreign wars in quick succes- 
sion, and, because we are a principal 
source of free world strength, we 
face the intense hostility and growing 
might of the Soviet-dominated world. 

It has become no easy task to 
assure the safety of the United States. 

Our Army, Navy and Air Force 
necessarily constitute an ultimate re- 
liance. But they are only partial 
insurance against disaster. We do not 
want to have to depend on our own 
unaided strength. Any free world 
nation which attempts, singly, to 
match the military might which a 
totalitarian system can extract out 
of one third of the people and one 
third of the natural resources of the 
world will wreck its domestic econ- 
omy. It will have to impose sweep- 
ig governmental controls which will 
estroy the very freedom it defends. 


‘urther, no measures that we take in 


lation will assure our supply of 
‘rategic materials. 
There is but one answer to the 


oerced unity of the Soviet-domi- 


nated world. That answer is the vol- 
untary association of free nations for 
the common defense. To win friends 
and allies, to bind them to us and 
us to them in dependable ways are 
therefore essential aspects of United 
States foreign policy. 


Mutual Security 

Is Essential 

The master security treaty of our 
time is the Charter of the United 
Nations. It has been adhered to by 
sixty nations. It represents the 
world’s best hope of peace with 
justice. But the United Nations, in 
its present form, has not met all our 
expectations. 

Because the United Nations itself 
does not provide adequate security, 
the United States has, by bipartisan 
action, entered into a series of trea- 
ties with other nations for the pur- 
pose of furthering collective self- 
defense. This is authorized by the 
United Nations Charter. 

We have the North Atlantic 
Treaty Organization of fourteen na- 
tions, designed to insure the peace 
and safety of the North Atlantic 
Community. 








We have the so-called Rio Pact 
of twenty-one American republics, 
designed to promote peace and mu- 
tual security in the Western Hemi- 
sphere. 

In the Pacific, we have mutual de- 
fense or security treaties with the 
Philippines, Australia, New Zealand 
and Japan. In August I initialed a 
proposed mutual defense treaty with 
the Republic of Korea and we have 
close ties with Nationalist China on 
Formosa. 

The President, in implementation 
of existing security treaties, has en- 
tered into a series of base agree- 
ments. These give our Armed Forces 
the means to operate more effectively 
in the protection of our security. 
For example, one plane based abroad 
may be the equivalent of three like 
planes based here at home. Under the 
Mutual Security Act, we have joined 
with others to build up strategically 
located military establishments, in 
which we share, such as the North 
Atlantic Treaty Organization. The 
result is that we and others can keep 
our defense expenditures within 
limits compatible with a free domes- 
tic economy. 

In addition to treaties and agree- 
ments dealing expressly with matters 
of security, we must have many 
other kinds of treaties. No treaty of 
alliance is dependable without the 
added ingredient of friendliness. 
This requires treaties of friendship, 
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commerce and trade, reciprocal trade 
agreements, extradition _ treaties, 
agreements defining the status of 
forces located abroad, treaties con- 
trolling the drug and narcotic trade, 
treaties in avoidance of double-tax- 
ation and a multitude of other agree- 
ments that are necessary to put inter- 
national intercourse on a friendly 
and nonfriction basis. 

Treaties and executive agreements 
are the political tools with which it 
is possible to produce, for our nation, 
an environment of security. 


Treaty Amendment 
Would Hamper the President 


At this juncture a movement has 
grown limit severely the 
treaty-making power and to curtail 
the authority of the President to 
conduct international business. 
This movement reflects 
that our treaty power might be used 
to effectuate domestic reforms, par- 
ticularly in relation to economic and 


up to 


concern 


social matters, and to impose upon 
our country socialistic conceptions 
which many felt were alien to our 
traditional American ideals. 

These fears were largely founded 
upon the activities of certain com- 
mittees of the United Nations. 

I believe that this concern, when 
it arose, was a legitimate one, and 
that those who voiced it performed 
a genuine service in bringing the 
situation to the attention of the 
American public. 

I point out that the arousing of 
that concern was a correction of the 
evil—a correction in the most de- 
pendable way, that is, by the vigi- 
lance of our citizenry. The danger, 
never great, has passed. 

However, some fear that the dan- 
ger may recur and that our citizenry 
may not then be alert. So, various 
constitutional amendments have 
been proposed, with a view to pre- 
venting in that way possible future 
abuses of the treaty-making power. 

None of these proposals takes the 
form of trying to confine treaty- 
making to the historic and, I believe, 
constitutional sense of 


that word. 
It seems to me that “treaties” within 
the meaning of our Constitution are 
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contracts with foreign governments 
designed to promote our national 
interests by assuring that our nation 
and others will act internationally 
in a way deemed mutually advan: 
tageous. 

I do not believe that “treaties’ 
within the meaning of Article VI of 
our Constitution, which provides 
that treaties “shall be the supreme 
Law of the Land”, are measures of 
primarily domestic import, or that 
the treaty form can lawfully be used 
to circumvent the constitutional 
procedures established in relatior 
to what are essentially internal af 
fairs. 

That concept is difficult to put in- 
to constitutional words. Perhaps for 
that reason those who would now 
amend the Constitution have a- 
dopted a more rigid and less selective 
approach. 

Let me refer to the amendment 
proposed by S. J. Res. 1. 

Section | provides that any provi- 
sion in a treaty which conflicts with 
the Constitution shall be of no force 
or effect. 

I believe that this states the law 
as it now is. However, some seem to 
feel that the question is in doubt, 
and fears in this regard have been 
widely spread. To meet any legiti- 
mate fears on this score, President 
Eisenhower has stated that he ap- 
proves a constitutional amendment, 
such as that introduced by Senator 
Knowland, which will make it clear 
that a treaty cannot override the 
Constitution or deprive citizens of 
their rights under our Bill of Rights. 

The remaining provisions of S. 
J. Res. 1 would make fundamental 
changes. 


Section 2 would cut down the 
nation’s treaty power so that no 


treaty could bind the nation in re- 
spect of matters which, under our 
federal system, fall within the juris- 
diction of the states. This would set 
the clock back to an approximation 
of the condition which existed under 
the Articles of Confederation. Then, 
that condition was so intolerable and 
so jeopardized the Confederation 
that the present Constitution was 
adopted to give the Federal Govern- 
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ment authority, in international mat- 
ters, to act for all the nation, includ- 
ing the states. 

Let me tell you of our experience 
with treaties in the last session of the 
Congress. 

After it convened in January, 1953, 
the Senate approved twenty-three 
treaties, twelve of which, our legal 
advisers say, would be unconstitu- 
tional if the proposed amendment 
had been in effect, because they deal 
with matters of state jurisdiction, 
such as negotiable instrument laws, 
local licensing laws, etc. In the case 
of eight of these twelve treaties the 
vote was 86 yeas to | nay. Included 
in the eighty-six who voted in favor 
of these treaties were 55 of the 64 
Senators who were originally listed 
as sponsors of S. J. Res. 1, which 
would have made the treaties un- 
constitutional. 

This suggests, I think, that the 
import of the proposed amendment 
is not fully understood, even in the 
Senate, and that the Senators, when 
it comes down to concrete 
recognize that our nation must be 
able to make treaties which 
bind not only the Federal Govern 
ment but also the States. 


cases, 


will 


Amendment Would Effect 
a Fundamental Change 
Section 3 of the proposed amend 
ment would give the Congress t! 
power to regulate all executive an: 
other agreements. 

No more fundamental change ') 














it- 
d- 


he 


3, 


he 
ed 
or 
64 
ed 
ch 


he 
ont 
the 
en 
eS, 
be 

vill 
m 





our constitutional system can be 
imagined, for under it Congress and 
not the President would be responsi- 
ble for the day-by-day conduct of 
our foreign relations. 

The phrase “executive agree- 
ments” brings to mind such major 
wartime commitments as were made 
at Yalta and Potsdam, and which 
have proved unpopular and perhaps 
ill-advised. But “executive agree- 
ments” are the means, and the only 
means, whereby the President car- 
ries on the day-to-day business of 
dealing with other nations. Daily 
the President, directly or through 
his diplomatic or military agents, 
makes agreements with foreign na- 
tions. In the State Department, for 
example, we may agree that foreign 
ministers will meet at a certain time 
and place. Perhaps we agree with the 
British and French on a joint note 
to the Soviet Union about Germany. 
Perhaps we agree with other mem- 
bers of the United Nations upon a 
proposed resolution. Agreements are 
the warp and woof of international 
life and without them there could 
not be friendly international inter- 
course. 

The Korean Armistice was made 
by a U. S. military commander under 
instructions from Washington. This 
armistice agreement was the climax 
of a series of subsidiary agreements, 
some made with our enemies in re- 
lation to procedures as to armistice 
negotiations. Some were made with 
the Republic of Korea, and some 
were made with our United Nations 
allies in Korea. Many of these agree- 
ments I made under the authority 
of the President. 

The more important of these 
igreements were made after informal 
consultation with congressional lead- 

rs. The Security Treaty which I 
‘nitialed in Korea will be effective 
mly with the advice and consent 
{ the Senate. Agreements for eco- 
iomic rehabilitation are subject to 
ongressional appropriations. 

But these conspicuous agreements, 
equiring Senate or congressional 
ction, grew out of a series of prelim- 
nary agreements which were in- 
‘ispensable to the final result. These 


were of a multiplicity and of an im- 
mediacy which excluded the assump- 
tion of responsibility by a delibera- 
tive assembly like the Congress. 

President Eisenhower has stated 
his views on these matters in the fol- 
lowing words: 

I am unalterably opposed to any 
amendment which would change our 
traditional treaty-making power or 
which would hamper the President 
in his Constitutional authority to con- 
duct foreign affairs. Today probably as 
never before in our history it is essen- 
tial that our country be able effective- 
ly to enter into agreements with other 
nations. 

I can say to you soberly that the 
proposed amendment, except for Sec- 
tion 1 which President Eisenhower 
accepts, would have a calamitous 
effect upon the international posi- 
tion and prospects of the United 
States. It would make it impossible 
for the United States to share in the 
voluntary and friendly association of 
free nations which is necessary to 
offset what the Soviet Premier refers 
to as the “monolithic unity” of the 
Soviet system. It would make it im- 
practical for the President to con- 
duct foreign affairs and would throw 
upon the Congress in this respect 
a daily and incessant responsibility 
which such a numerous and already 
overburdened legislative body is, in 
practice, incapable of discharging. 


160 Years of Experience 
Shows No Abuse of Treaties 


We have a system which has survived 
for over 160 years without there be- 
ing a single instance of treaty abuses 
such as are feared. Of course, abuse is 
always a possibility. I admit that. 
But I do not admit that, because 
power can be abused, it follows that 
power should be annulled. That is 
the reasoning that leads to anarchy. 

If the United States renounces the 
power to act effectively in interna- 
tional affairs, because that power 
might be abused, the result will be a 
large measure of international an- 
archy. 

It is impossible to rewrite the Con- 
stitution of the United States so that 
it is fool-proof. It is impossible to 
make freedom so automatic that its 
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retention does not need constant vig- 
ilance. 

The supreme test of any Consti- 
tution is the way it works. George 
Washington, in his Farewell Address, 
warned against amending the Consti- 
tution to meet hypothetical dangers. 
“Experience”, he said, “is the surest 
standard by which to test the real 
tendency of the existing constitution 
of a country. Facility in changes, 
upon the credit of mere hypothesis 
and opinion, exposes to perpetual 
change from the endless variety of 
hypothesis and opinion.” 

Our Constitution, as it is, has 
served us well for 160 years in the 
field of foreign relations. There is 
no actual experience to demonstrate 
the need of the far-reaching changes 
that have been proposed. The fears 
are hypothetical. The facts are reas- 
suring. 

The founders of this nation, seeing 
international peril, created power 
to meet it. They enabled the nation 
to speak as a unit and with prompt, 
effective authority in the field of 
foreign relations. The system worked 
well. Today, we face a new and per- 
haps even greater peril than that 
which the founders confronted. We 
need that same political authority 
which they provided. If it is taken 
away, I see only a steady increase in 
our peril and a steady decline in our 
capacity to meet that peril. 

Physical scientists have enabled 
man to destroy himself. Political 
wisdom must enable man to save 
himself. Political leadership that 
timidly goes backward will never 
cope with scientific knowledge which 
goes ever forward. 

This Administration has a vision 
of something better than bare surviv- 
al in the face of danger. We have 
faith that it is possible to end that 
menace under which humanity has 
existed for so long. It was hoped 
that the United Nations would 
achieve this, and I still believe that 
it can. But to realize this hope will 
require that the Charter be altered 
in some important respects. 

The United Nations Charter now 
reflects serious inadequacies. 

One inadequacy sprang from 
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ignorance. When we were in San 
Francisco in the spring of 1945, none 
of us knew of the atomic bomb 
which was to fall on Hiroshima on 
August 6, 1945. The Charter is thus 
a preatomic age Charter. In_ this 
sense it was obsolete before it ac- 
tually came into force. As one who 
was at San Francisco, | can say with 
confidence that if the delegates there 
had known that the mysterious and 
immeasurable power of the atom 
would be available as a means of 
mass destruction, the provisions ol 
the Charter dealing with disarma- 
ment and the regulation of arma- 
ments would have been far more em- 
phatic and realistic. 

A second inadequacy sprang from 
the fact that the three leaders who 
planned the United Nations were 
President Roosevelt, Prime Minister 
Churchill and Generalissimo Stalin, 
precisely the three who led the war- 
time victory coalition against Hitler- 
ite Germany. Inevitably, they looked 
upon the United Nations as a kind of 
peace-time prolongation of the war- 
time triumvirate. Consequently, the 
proposals initially put forward by 
the United States, United Kingdom 
and Soviet Russia, placed primary 
authority in the Security Council 
and stipulated that the great powers 


permanently represented on that 
Council must be in agreement. 
At San Francisco, this concept 


was to some extent altered and great- 
er scope was given to the General As- 
sembly. the 
mained in the Security Council and 


However “veto” re- 
the General Assembly was permitted 
only to “recommend”. Indeed, the 
Assembly voting procedure, with one 
vote per nation, precludes its deci- 
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sions having more than advisory 
weight. 

We now see the inadequacy of an 
organization whose effective func- 
tioning depends upon co-operation 
with a nation which is dominated by 
an international party seeking world 
domination. 

A third inadequacy came out of 
disregard for the fact that world 
order, in the long run, depends, not 
on men, but upon law, law which 
embodies eternal principles of jus- 
tice and morality. When the Charter 
was drafted at Dumbarton Oaks, it 
contained no mention of the word 
“justice” or of the world “law”. That 
defect was to some extent remedied 
at San Francisco. At several points 
in the Charter, references to “justice” 
were introduced. Also the General 
Assembly was required to promote 
“the progressive development of in- 
ternational law and its codification”. 
However, in the eight years of its 
existence, the General Assembly has 
made but little progress in this re- 
spect. 

I recall the views expressed by that 
great statesman student of 
public affairs, the late Senator Rob- 
ert A. Taft. In his book entitled 
A Foreign Policy for Americans, he 
said of the United Nations Charter: 


and 


The fundamental difficulty is that 
it is not based primarily on an under- 
lying law and an administration of 
justice under that law. I believe that 
in the long run the only way to es- 
tablish peace is to write a law, agreed 
to by each of the nations, to govern 
the relations of such nations with 
each other and to obtain the covenant 
of all such nations that they will abide 
by that law and by decisions made 
thereunder. 


The opportunity which Senator 





Taft saw has not irrevocably passed 
The present Charter of the Unite: 
Nations provides that the 1955 Gen 
eral Assembly will have on its agend 
a proposal to call a general confe: 
ence to review the present Charter. 
have already announced that the 
United States will then vote in favo: 
of holding such a review conference 
The 1955 conference will be com 
parable in its importance to the orig 
inal San Francisco Conference. It wil! 
provide a conspicuous opportunity 
for which the lawyers of America 
should be prepared. There are, ol 
course, many other opportunities. 
The important thing is that the 
Bar of exerts a 
powerful influence on the thinking 
and political action of the American 


America, which 


people, should itself be looking for- 
ward and inventively and creatively 
try to solve the great problems which 
confront our people at this time. 
The founders of our nation showed a 
political wisdom which has rarely if 
ever been matched. Surely, however, 
their effort did not exhaust the po- 
litical genius of the American peo- 
ple. They invented and bequeathed 
to us an ordered society of spiritual 
and intellectual freedom. Such a soci- 
ety ought to be able to produce the 
new ideas needed to meet changing 
conditions. That is for us to demon- 
strate. Now, when new peril threat- 
ens, it behooves us to prove our 
worth. May we not, in our genera- 
tion, 
did in their generation, and find the 


emulate what our forebears 
way to develop international order 
to shield national life? That is the 
challenge of our time. Let us dedi- 
cate ourselves to meet it. 














An Independent Judiciary: 


The Keystone of Our Freedom 





by Harold H. Burton - Associate Justice of the Supreme Court of the United States 


® Article | of the United States Constitution gives the sole power of impeachment to 


the House of Representatives and the power to try impeachments to the Senate. In 


this article, Mr. Justice Burton discusses the twelve times in history that the Senate 


has sat as a court of impeachment. He gives special attention to the trial of Justice 


Samuel Chase, which is of special importance because, by acquitting the Justice, 


the Senate settled the question of the independence of the federal judiciary. Mr. Justice 


Burton's article is taken from an address delivered at the Judicial Conference of the 
Third Judicial Circuit in Atlantic City on July 7. 





® When young people ask me what 
the Supreme Court is for, I tell them 
about a boy who asked me why we 
had so many courts in Cleveland. 
In return, I asked him if he played 
baseball. When he replied, “Of 
course”, I asked him if he used an 
umpire when he played. To that 
question, he gave me an answer full 
of wisdom. He said, “Well, when we 
want to last a full nine-inning game, 
then we have an umpire.” He knew 
that boys can play a short scrub 
game without an umpire, but he 
knew also that if they are to play a 
long, hard game and not end in a 
fight, they need an umpire. They do 
not expect him to be perfect. They 
expect the umpire to know the rules, 
to be honest, to apply the rules 
promptly and, above all, to be inde- 
pendent. 

The same is true of life in general. 
The courts are the umpires. The laws 
are the rules. In our Federal Gov- 
ernment, our independent judiciary 
is the keystone that holds in place 


the other members of the govern- 
mental arch which our Constitution 
has designed to sustain a representa- 
tive republic, dedicated to the 
preservation for the individual of the 
greatest freedom consistent with like 
freedom for others. With its key- 
stone, an arch has extraordinary 
strength. Without it, it collapses. 

How to secure an independent 
judiciary? How to assure its continu- 
ing independence? The architects of 
our Constitution solved those major 
problems by providing that— 

1. Federal judges shall be ap- 
pointed by the President “with the 
Advice and Consent of the Senate”’. 
Article II, § 2. They “shall hold 
their Offices during good Behaviour, 
and shall, at stated Times, receive 
for their Services, a Compensation, 
which shall not be diminished dur- 
ing their Continuance in Office”. 
Article III, § 1. Those provisions 
reflected lessons learned in the long 
struggle to free British judges from 
the domination of their King." 


2. All civil officers, including judg- 
es, “shall be removed from Office 
on Impeachment for, and Conviction 
of, Treason, Bribery, or other high 
Crimes and Misdemeanors”. Article 
Il, § 4. While this provision was 
primarily for the protection of the 
public against the abuse of judicial 
power, an omission was made from 
the British procedure and a limita- 
tion was inserted in the impeach- 
ment procedure itself to protect the 
judges against arbitrary removal 
from office. 

The Constitutional Convention 
thus omitted a proposed provision 
to give the President a power of re- 
moval comparable to that of the 
British Crown to remove judges 
upon a joint address of the Houses 
of Parliament. Madison’s notes ~ tell 
the story of that omission as follows:? 





1. Originally, the King commissioned his judges to 
serve during his pleasure—' ‘durante bene placito."’ 
By the statute of 12 and 13 W. III, c. 2 (1700), it 
was provided that the tenure of judges be during 
their good behavior—''Quamdiu se bene gesserint, 
and their Salaries ascertained and established; 
but upon the Address of both Houses of Parliament 
it may be lawful to remove them.'’ See also, 
1 Blackstone's Commentaries (Lewis’ ed. 1902) 267. 
Nevertheless, by 1776, the King had gained au- 
thority to appoint colonial judges to serve at his 
pleasure, and this was one of the subjects of com- 
plaint in our Declaration of Independence. Car- 
penter, Judicial Tenure in the United States 
(1918), 2. 

2. Documents Illustrative of the Formation of 
the Union of the American States (1927) 622-623: 
2 Farrand, The Records of the Federal Convention 
of 1787 (1911), 428-429. A right of removal of 
judges upon the joint address of two houses of the 
legislature exists, however, in several states. 
Carpenter, supra, at 126-135. 
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On August 27, 1787, John Dick- 
inson, of Delaware, moved to insert 
after the words “good behavior” re- 
lating to federal judges, the words 
“provided that they may be removed 
by the Executive on the application 
by the Senate and House of Repre- 
sentatives”. Gouverneur Morris, of 
Pennsylvania, “thought it a contra- 
diction in terms to say that the 
Judges should hold their offices dur- 
ing good behavior, and yet be re- 
moveable without a trial. Besides 
it was fundamentally wrong to sub- 
ject Judges to so arbitrary an author- 
ity”. Edmund Randolph, of Virginia, 
“opposed the motion as weakening 
too much the independence of the 
Judges”. 

Eleven states were on the roll call. 
Of these, Massachusetts, New Jersey 
and North Carolina were absent. 


Connecticut voted “ay”, but Dela- 
ware, Georgia, Maryland, New 
Hampshire, Pennsylvania, South 


Carolina and Virginia voted “no”, 
and thereby rendered infinite service 
to the cause of an independent 
judiciary. 

The removal of federal judges was 
limited also not only to those im- 
peached by the House of Representa- 
tives for ‘Treason, Bribery, or other 
high Crimes and Misdemeanors” but 
to those convicted by the Senate up- 
on the “Concurrence of two thirds 
of the Members present”, Article I, 


§3. 


The Twelve 

Impeachment Trials 

Under these provisions, the Senate 
has sat as a Court of Impeachment 
twelve times. It sat first in 1798 to 
consider charges against Senator Wil- 
liam Blount, of Tennessee. It dis- 
missed them for want of jurisdiction, 
recognizing that the Constitution 
authorized each House to be the 
judge of the qualifications of its own 
members, to punish them for dis- 
orderly behavior and, with the con- 
currence of two-thirds, to expel a 
mernber. Article I, § 5. 

Of the other trials, two were of 
executive officers. One was that of 
President Andrew Johnson, of Ten- 
nessee. He was acquitted in 1868. 
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The other was that of Secretary of 
War William W. Belknap, of Iowa. 
He resigned before trial and was ac- 
quitted in 1876. 

The remaining nine were trials of 
judicial officers, illust:::2»g that the 
impeachment provisions are appli- 
-cable especially to offending judges 
who enjoy substantially life tenure 
in contrast to the limited tenures of 
executive officers. Of the judges tried, 
one was an Associate Justice of the 
Supreme Court, Samuel Chase, of 
Maryland. His case will be con- 
sidered later. 

One trial was that of a Circuit 
Judge for the Third Judicial Circuit, 
serving on the Commerce Court, 
Robert W. Archbald, of Pennsyl- 
vania. He was removed from office 
in 1913. 

The other seven trials were of 
District Judges. Of these, Judge 
George W. English, of Illinois, re- 
signed before trial and his impeach- 
ment was dismissed in 1926. 

Three judges were acquitted: 
James H. Peck, of Missouri, in 1831; 
Charles Swayne, of Florida, in 1905; 
and Harold Louderback, of Cali- 
fornia, in 1933. Three were removed 
from office: John Pickering, of New 
Hampshire, in 1804; West H. Hum- 
phreys, of Tennessee, in 1862; and 
Halsted L. Ritter, of Florida, in 1936. 

Thus, four trials have produced 
convictions and only those four in- 
dicate what the Senate holds to be a 
sufficient basis for the conviction and 
removal of a judge. Two of these 
provide little guidance. Judge Pick- 
ering, of New Hampshire, was re- 
moved following a substantial con- 
cession that he was insane and a 
recognition that no provision had 
then been made for terminating his 
judicial tenure on grounds of dis- 
ability. Judge Humphreys, of Tenn- 
essee, was removed when he adhered 
to the Confederacy without resign- 
ing his federal office. The removal of 
Judge Archbald in 1913 and that of 
Judge Ritter in 1936 were, however, 
upon charges of abuse of their offices 
for financial gain. In those cases, im- 
peachment, at last, was shown to be 
an effective, although cumbersome, 
vehicle in certain circumstances.’ 





The Archbald conviction has now 
established the jurisdiction of the 
House to impeach and that of the 
Senate to convict remove a 
judge because of his abuse of judicial 
authority within the special consti- 
tutional meaning of the words “high 
Crimes Misdemeanors”,  al- 
though his offenses were not indict- 
able. The Ritter trial demonstrated 
also that, while a conviction carries 
with it removal from office, future 
disqualification to hold office rests 
in the discretion of the Senate.* 


and 


and 


The Acquittal of 

Justice Chase 

In the trial of Justice Chase, the 
whether the 
authority of the Senate was broad 
enough to reach an abuse of judicial 
power involving corruption. It was 
whether the authority of the Senate 


controversy was not 


could, and should, be used to remove 
a judge because of his procedural 
rulings, and his statements to a 
grand jury in criticism of the nation- 
al administration. Although the 
Constitutional Convention had re- 
jected a provision for the removal 
of a judge upon the application of 
the Houses of Congress, neverthe 
less, this proceeding, in substance, 
was an attempt to reach that result 
through impeachment by the House 
and trial by the Senate for alleged 
high crimes and misdemeanors. 
The controversy struck deeper 
than was apparent. It involved the 
cleavage between President Jefferson 
and Chief Justice Marshall as to the 
latter’s doctrine of judicial review 
of constitutional questions. Until 
the opinion of the Supreme Court 
had been announced in Marbury v. 





3. In The American Commonwealth (1908) at 
page 211, Bryce refers to impeachment under our 
Constitution as ‘‘the heaviest piece of artillery in 
the congressional arsenal, but because it is so 
heavy it is unfit for ordinary use. It is like o 
hundred-ton gun which needs complex machinery to 
bring it into position, an enormous charge of 
powder to fire it, and a large mark to aim at.” 

4. Proceedings of the United States Senate in the 
Trial of Impeachment of Halsted L. Ritter, $. Doc. 
No. 200, 74th Cong., 2d Sess. 639-642 (1936) 
U. S. Const., Art. 1, § 3; Art. Il, § 4. 


In 1935, the Senate Rules for Impeachment Trials 
also were amended so that, upon order of the 
Senate, its Presiding Officer shall appoint a com 
mittee of 12 Senators to receive evidence and take 
testimony with all the powers of the Senate. Rule 
XI, Senate Manual (1953) 105. 








Is 
he 


ke 
ile 





Madison, 1 Cranch 137, the doctrine 
of final judicial review was not wide- 
ly understood. After that opinion, 
Jefferson had little hope of its modi- 
fication by the Supreme Court which, 
in 1804, consisted of five Federalists 
and one Anti-Federalist (William 
Johnson). If, however, the impeach- 
ment and conviction of judges could 
be made substantially equivalent to 
their removal upon a joint address 
of the Houses of Congress, the su- 
premacy of the judiciary would be at 
the mercy of a majority of the House 
of Representatives when supported 
by two thirds of the members present 
in the Senate. That road was to be 
explored. 

The events speak for themselves: 

February 24, 1803—The opinion 
in Marbury v. Madison was an- 
nounced. 

May 2, 1803—Justice Samuel 
Chase, while on circuit at Baltimore, 
addressed the grand jury in terms of 
doubtful propriety understandably 
offensive to President Jefferson. He 
said: 

Where law is uncertain, partial, or 
arbitrary . . . where justice is not im- 
partially administered to all; where 
property is insecure, and the person 
is liable to insult and violence without 
redress by law,—the people are not 
free, whatever may be their form of 
government. To this situation I great- 
ly fear we are fast approaching. .. . 
The late alteration of the Federal 
judiciary by the abolition of the office 
of the sixteen circuit judges, and the 
recent change in our State Constitu- 
tion by the establishing of universal 
suffrage, and the further alteration 
that is contemplated in our State 
judiciary (if adopted) will in my 
judgment take away all security for 
property and personal liberty. The 
independence of the national judici- 
ary is already shaken to its foundation, 
and the virtue of the people alone 
can restore it. Our republican 
Constitution will sink into a mob- 


ocracy,—the worst of all possible gov- 
ernments.5 


This supplemented the Justice’s 
tive campaigning in 1800 for the 
election of President John Adams 
cver Jefferson, his long-standing 
‘putation for overbearing manners 
id his vigorous efforts to enforce 


the Alien and Sedition Acts which 
Jefferson abhorred. 

May 13, 1803—Jefferson wrote to 
Representative Joseph H. Nichol- 
son, of Maryland— 


You must have heard of the extra- 
ordinary charge of Chase to the grand 
jury at Baltimore. Ought this seditious 
and official attack on the principles of 
our Constitution and on the proceed- 
ings of a State to go unpunished; and 
to whom so pointedly as yourself will 
the public look for the necessary meas- 
ures? I ask those questions for your 
consideration; for myself, it is better 
that I should not interfere.® 


January 5, 1804—The House of 
Representatives gave consideration 
to a motion to appoint a committee 
to inquire into the official conduct 
of Justice Chase and report whether 
he had so acted as to require the 
interposition of the constitutional 
power of the House. Representative 
John Randolph, of Virginia, Joseph 
H. Nicholson and others were ap- 
pointed to that committee.? 

March 12, 1804—Following a plea 
by Judge Pickering’s son that his 
father was insane, the Senate, in the 
absence of any statutory provision 
for the judge’s retirement for such 
disability, found him guilty as 
charged and ordered him removed 
from office. 

On the same day, the House adop- 
ted its committee’s report recom- 
mending the impeachment of Justice 
Samuel Chase for high crimes and 
misdemeanors. 

December 5, 1804—A committee of 
seven was appointed to manage the 
Chase impeachment. It included 
John Randolph, Caesar A. Rodney, 
of Delaware, and Joseph H. Nichol- 
son.§ 

December 7, 1804—Having ap- 
proved eight articles of impeach- 


An Independent Judiciary 





HAROLD H. BURTON 





ment, personally drafted by Ran- 
dolph, the House transmitted them 
to the Senate.? They charged that 
the Justice— 

1. While presiding on circuit in 
Philadelphia, in April and May, 
1800, at the trial of Fries for high 
treason (1) delivered an opinion on 
a question of law tending to prej- 
udice the jury against Fries; (2) 
prohibited counsel for Fries from re- 
curring to certain English authori- 
ties and from citing certain statutes 
of the United States; and (3) de- 
barred counsel for Fries from ad- 
dressing the jury on the law as well 
as on the facts of the case. 


II. While presiding on circuit in 
Richmond, also in May, 1800, at the 
trial of Callender for a criminal 
libel of President John Adams, had 
refused to excuse a juror who stated 
that “he had made up his mind as 
to the publication from which the 
words, charged to be libellous . . . 
were extracted”. 

III. At the same trial had refused 
to permit a material witness to testify 
for Callender “on pretence that the 





5. 2 Adams, History of the United States of 
America During the First Administration of Thomas 
Jefferson (1898), 148-149. 

6. 2 Adams, supra, at 150. Nicholson already 
was one of the managers of the impeachment trial 
of District Judge Pickering instituted at the sug- 
gestion of Jefferson because of the judge's unfitness 
to perform his duties due to intoxication and other 
couses. Id., at 143-144, 

7. Evans, Report of the Trial of the Hon. Samuel 
Chase (1805), Introduction, 1, 5. Although Randolph 
was but 30 years old, he took the lead. He had 
studied law and was recognized as an effective 
speaker but had never practiced his profession. This 


was the same John Randolph, of Roanoke, who 
three years later, by designation of Chief Justice 
Marshall, was to serve as foreman of the grand 
jury that indicted Aaron Burr for treason. See 
Burton, ‘‘John Marshall at the Trial of Aaron Burr’’ 
37 A.B.A.J. 735, 786. 

8. Evans, supra, Introduction, at 12; 1 Warren, 


The Supreme Court in United States History (rev. 
ed. 1937), 289. 


9. The summaries here presented are made from 
the articles as reported in Evans, supra, Appendix, 
at 1-6. For Randolph's authorship of the articles, 
see 1 Memoirs of John Quincy Adams (1874) 364. 
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said witness could not prove the 
truth of the whole of one of the 
charges the indict- 
ment”. 

IV. During the same trial the 
Justice’s conduct had been marked 
“by manifest injustice, partiality 
and intemperance, viz:”" (1) in com- 
pelling prisoner’s counsel to reduce 
to writing, for their admission or 
rejection, all questions to be asked 
of a certain witness; (2) in refusing 
to postpone the trial because of the 
absence of a material witness; (3) 
in using “unusual, rude, and con- 
temptuous expressions towards the 
prisoner’s counsel”, and falsely in- 
sinuating that such counsel ‘‘wished 
to excite the public fears”; (4) in 
making repeated and vexatious in- 
terruptions of counsel, which in- 
duced such counsel to abandon the 
cause; and (5) in an indecent solici- 
tude for the conviction of the ac- 
cused. 


contained in 


V. At the same trial had arrested 
Callender and 
close custody, whereas the laws of 
Virginia prescribed that the court in 
such a case should order the clerk 
merely to issue a summons for the 
accused to appear and make answer. 

VI. At the trial had _ re- 
quired the accused to be tried dur- 
ing the term at which he had been 
indicted, whereas the laws of Virginia 
prescribed that the accused be held 
to answer at the next term. 

VII. While presiding on circuit in 
New Castle, Delaware, in June, 1800, 
after the grand jury had found no 
bills of indictment, the Justice, 
nevertheless, had directed the atten- 
tion of the grand jury to the pres- 
ence in Wilmington of ‘a most sedi- 
tious printer” and had enjoined the 
district attorney to examine a cer- 
tain file of papers in order to find 
in them ground for the prosecution 
of their printer. 

VIII. While presiding on circuit 
in Baltimore, in May, 1803, in ad- 
dressing the grand jury, the Justice 
“did, in a manner highly unwarrant- 
able, endeavor to excite the odium 
of the said grand jury, and of the 
good people of Maryland against the 
government of the United States, 


committed him to 


same 
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by delivering opinions, which, even 
if the judicial authority were com- 
petent to their expression, on a suit- 
able occasion in a proper manner, 
were at that time and as delivered 


by him, highly indecent, extra-judi- 
cial and tending to prostitute the 
high judicial character with which 
he was invested to the low purpose 
of an electioneering partizan”. 

December 21, 1804—Senator John 
Quincy Adams, of Massachusetts, 
recorded a striking avowal of the 
purpose of this impeachment, as 
stated Anti-Federalist Senator 
William B. Giles, of Virginia, a 
leader in the Senate. The avowal 
was made in a conversation between 
Senator Giles, Senator Adams, Sena- 
tor Israel Smith, of Vermont, and 
Representative John Randolph. Sen- 
ator Adams’ notes recite that— 

Giles labored with excessive earnest- 
ness to convince Smith of certain 
principles, upon which not only Mr. 
Chase, but all the other Judges of the 
Supreme Court, excepting the one last 
appointed [William Johnson, ap- 
pointed by President Jefferson], must 
be impeached and removed. He 
treated with the utmost contempt the 
idea of an independent judiciary— 
said there was not a word about such 
an independence in the Constitution, 
and that their pretensions to it were 
nothing more nor less than an attempt 
to establish an aristocratic despotism 
in themselves. The power of impeach- 
ment was given without limitation to 
the House of Representatives; the 
power of trying impeachments was 
given equally without limitation to 
the Senate; and if the Judges of the 
Supreme Court should dare, As THEY 
HAD DONE, to declare an act of Con- 
gress unconstitutional, or to send a 
mandamus to the Secretary of State, 
AS THEY HAD DONE, it was the un- 
doubted right of the House of Repre- 
sentatives to impeach them, and of the 
Senate to remove them, for giving such 
opinions, however honest or sincere 
they may have been in entertaining 
them. . . . I perceive, also, that the 


by 





impeachment system is to be pursue: 

and the whole bench of the Supren 

Court to be swept away, because the 

offices are wanted. And in the prese: 

state of things I am convinced it 
as easy for Mr. John Randolph ani 

Mr. Giles to do this as to say it.10 

January 2, 1805—The stage was 
set for high drama. The Senate met 
in its chamber in the North Building 
of the Capitol—a rectangular build- 
ing having neither of the great wings 
that are now attached to it and hay- 
ing no dome between it and the 
Hall of the House of Representa- 
tives. The chamber was above the 
ground floor and directly over the 
courtroom of the Supreme Court."! 
As presiding officer, Vice President 
Aaron Burr had changed the seating 
arrangements to conform to those 
of a court in which the thirty-four 
Senators were to be the judges.!? 
He placed the Senators in equai 
numbers on his right and left, seated 
in double straight rows at desks 
covered with crimson cloth. In front 
of him sat the Secretary of the Senate 
and the Sergeants at Arms of the 
House and Senate. Facing the Court, 
on the presid’ng officer’s right, was 
a box for the managers of the House. 
On his left was another for the ac- 
cused and his counsel. Both boxes 
were covered with blue cloth. 

At the rear of the semicircular 
chamber were three benches, rising 
in tiers, for members of the House, 
with a box for members of the Execu- 
tive Department, foreign ministers 
and others. A temporary gallery, re- 
served for ladies, had been bu'lt 
above the seats of the House mem- 
bers and beneath the permanent gal- 
lery. Those seats and the temporary 
gallery with green 
cloth. The public was admitted to 
the permanent semicircular gallery 
at the rear. 

(Continued on page 1118) 


were covered 





10. 1 Memoirs of John Quincy Adams, supra, at 
322-323. 

“It is impossible te put too much emphasis on 
Giles’ avowal. His statement is the key to the Chase 
impeachment.’ 3 Beveridge, Life of John Marshall 
(1919), 159, n. 5. This was the same Senator Giles, 
who, three years later, upon Aaron Burr's challenge 
‘for favour'', withdrew from designation as a 
member of the grand jury which indicted Burr for 
treason. See Burton, ‘‘John Marshall at the Trial of 
Aaron Burr'’, supra, at 735, 786. 


11. About sixty years later, this chamber, in turn, 
was to begin a service of seventy years as the 
courtroom of the Supreme Court. 

12. Burr came to this session under indictment for 
the murder of Alexander Hamilton, whom he had 
killed in a duel less than six months before. This 
trial was Burr's last substantial service in public 
office, and it was universally recognized thai he 
presided with marked credit to the Senate and him- 
self. 3 Beveridge, supra, at 182-183. For the ar- 
rangement of the chamber, see Evans, supra, ct 1. 
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Lawyers under Communism: 





A “New’ Legal Order in Czechoslovakia 


by Jaroslav Mayda ~ Assistant Professor of Law and Political Science at the University of Wisconsin 


# When the Communists seized power in Czechoslovakia in 1948, they wasted no time 


in introducing Soviet-style justice. Older lawyers and judges who could not discard 


their bourgeois idea that laws should protect all equally without any regard to person 


were disbarred or dismissed—if they did not suffer a worse fate. The Communists 


have also found a miraculous method of teaching law, whereby a course that formerly 


required ten years can now be covered in less than four. The article is based on 


Czech official and newspaper sources, some of which were made available to the 


author through the courtesy of the National Committee for a Free Europe. 





*" When I prepared the present re- 
marks on the “Lawyers under Com- 
munism”, I found myself almost 
automatically comparing American 
lawyers and law students with their 
professional counterparts in the cen- 
tral-eastern European countries, be- 
fore the Iron Curtain descended. 
My old law professors paraded before 
my eyes, and I had to think especially 
of the pathetic case of one of my 
favorites, who in 1947 refused an 
attractive offer of a visiting position 
it Cambridge University because 
the toll of the Nazi concentration 
camps had been high among the 
Czech university professors and there 
was no substitute for him. One year 
iter, he was rewarded by his dis- 
nissal and labor camp detention. 
When the Communists seized pow- 
rin February, 1948, only those who 
n time found a “positive attitude 
»ward the Party” could stay. I 


hould suspect that quite a few mem- 
ers of the Charles’ Law Faculty 
till are what the citizens of Prague 
all “radishes’—red on the outside 


and white inside—but this fact un- 
fortunately does not seem to affect 
the course of present legal education. 

The students in Czechoslovakia, 
as well as in other Iron Curtain 
countries, used to be subject to a 
typical Continental education, which 
could be, perhaps, criticized for form- 
alism and cultural overemphasis, but 
which produced in general young 
lawyers with a good background for 
all the various specialized functions 
that a continental lawyer is eventu- 
ally expected to perform. This edu- 
cation was apolitical in the same 
sense in which the law curriculum is 
generally in this country. 

It is not surprising that the prod- 
ucts of such education were quite 
similar in their general outlook to 
the American law students—although 
there might have been some impor- 
tant differences in attitudes and men- 
tal habits. This similarity was even 
more striking outwardly in the pat- 
tern of group behavior. The Czech 
law student was formed—or de- 
formed, if you wish—to the same 





image of social function and status 
as his American brethren—a fact 
which I sensed the very first time I 
entered the vestibule of an Ameri- 
can law school between classes, and 
for which I have since found addi- 
tional items of evidence. 

The situation is different today, 
both in the universities and the law 
profession in general. I could venture 
to say that it is perhaps not yet as 
different as the responsible Party 
functionaries might dream of. The 
lawyers, of the Bench, the Bar or the 
cathedra, are conservative through 
the very substance of the matter they 
handle, and the various exhortations, 
reported in the press show that—as 
plain common sense indicates—the 
various strong traditions could not 
be bolshevized overnight. Besides 
that, the Communist leaders, who 
have felt that even the rigid pattern 
of proletarian revolution 4 la Stalin 
does not force them to go through 
all the Russian fallacies, found them- 
selves chiding some post-coup hot- 
heads and telling them authoritative- 
ly that law and lawyers have an im- 
portant function even in a socialist 
society developing towards commun- 
ism, and will not “wither away”. 
But, although accomplishments to 
date might still be wanting, the 
trend is clear; the model is known; 
and Czechoslovakia can serve as a 
case study of developments which 
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involve the whole eastern third ol 
Europe under Soviet domination. 


The Communists Have Founded 

a ‘‘New Legal Order" 

There are certain key concepts and 
conceptions which illuminate the 
status and function of a lawyer in a 
socialist state of the Soviet-Stalinist 
type. Perhaps the most important 
of these concepts is the “socialist 
legality”. In Czechoslovakia, both the 
President and the Minister of Justice 
have competed in translating from 
the Russian in order to explain this 
politicolegal hybrid. Mr. Gottwald 
in February, 1950, informed a dele- 
gation of people’s judges that the 
“new legal order . . . expresses the 
will of the people made into law”, 
but “the will and the interests of the 
people and of the state . . . have al- 
ways to be implemented in full ac- 
cord with the spirit of the people’s 
democracy [read: the Moscow party 
line] and the great socialist aims 
fread: the Soviet exploitation]”, 
which, in Mr. Gottwald’s opinion, 
“is the substance of 
legality”. 

Dr. Rais, the Minister of Justice, 
struck the same note when he told 
the National Assembly a few months 
later that “Socialist legality is differ- 
ent in principle from bourgeois le- 
gality . . . which meant fulfillment 
of the . . . laws without any regard 
as to whose interest they protect and 
against what they are directed.” This 
led, according to him, to a “purpose- 
less formalism” in the judiciary. 
Those who applied the bourgeois 
laws were expected not to realize 
whom they served. 

This traditional concept of “ob- 
jective justice” is being discarded 
and the Communists enjoy every 
opportunity when they can _ boast 
about their new principle that “right 
is nothing but the will of the ruling 
class [a term slightly narrower than 
‘9eople’] incorporated into law”. 
This new law, then, “does not pre- 
tend any more to be above the classes, 
to be nonpolitical, but—on the con- 
trary—it is a law openly and frankly 
defending the cause of the people, 
a socialist law, which”—this is again 


our socialist 
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Mr. Gottwald speaking—“‘at the pres- 
ent time, is the only one corre- 
sponding to the historical truth and 
representing the highest and most 
just legal system.” 

This bolshevik conception of law 
and legality results naturally in the 
postulate that “there is no case, 
civil or criminal, which does not re- 
quire the judge to apply a political 
viewpoint. It is not enough for a 
judge to know the rule of the law 
and its sanction; it is necessary for 
him to recognize also its substance 
and function, its political content 
and tendency.” ‘The _ teleological 
element in this definition is—per se 
—not so unusual and has quite a 
familiar ring to the adherents of 
sociological jurisprudence. But the 
connotation is entirely different in 
the Communist world, because the 
“function”, “political content” and 
“political tendency” of the law are 
subject to changing directives, issued 
from an extraconstitutional political 
center, which does not provide for 
any process of control or appeal. 
Neither do the Communists have 
any use for anything which even as 
much as smacks of Kelsen’s norma- 
tive school—the main reason why 
they so hurriedly closed my alma 
mater—the Masaryk Law Faculty— 
whose motto, inscribed above the 
entrance, was “Lex dura, sed lex’. 

The problem of making lawyers 
“political” is quite difficult in the 
case of those who are products of the 
previous system. The solution, in 
their case, was what the Communists 
like to call “bolshevik”, by which 
they mean “energetic, decisive”. We 
call it “ruthless and inhumane”. 
Those judges and attorneys who 
were not Party members, or other- 
wise apt to absorb (or at least pre- 
tend to absorb) the new “legality”, 
were dismissed, disbarred or in more 
drastic cases arrested and sent to la- 
bor camps. The recent case of a score 
of escapers from the Jachymov ura- 
nium mines, forced laborers from all 
walks of life, led by a Prague ex-ad- 
vocate, can serve as a typical illustra- 
tion. 

The new generation of lawyers, 





in or just out of the law schools, 
have been subject to a diet which is 
supposed to “educate them politi 
cally”. This entails—besides the self 
evident weekly drill in Marx-Lenin 
Stalin tenets—several other interest 
ing features. The whole curriculun 
is being vocationalized, because th: 
new ideal is a legal technician, with 
limited functions and horizon, rathe: 
than a lawyer trained to think inde 
pendently—something the regime 
does not have any use for. 

On the other hand, the Czech law 
students may find some comfort in 
the words of Dr. John, the Speake: 
of the National Assembly and chair 
man of the Union of Czechoslovak 
Lawyers, who assured them that now 
they were no more subject to the in- 
doctrination in the “law of all law 
... the cult of individual rights, and 
the sanctity and inviolability of pri- 
vate property . . . [and] the philo- 
sophical concoctions, produced to 
support them”; their fate will be no 
more a “dry and spiritless practice; 
legalistic juggling with words .. . 
formalistic conservatism .. . always 
directed against real life”; they will 
not become “ridiculous bureaucratic 
caricatures”, as they presumably be- 
came under “‘bourgeois domination”. 
If one did not know that something 
must be wrong with Dr. John, one 
would almost believe that something 
must have been badly wrong with 
the legal profession before the Com- 
munists “rescued” it. 


Ten Years’ Education 

in Three and One-Half 

To infiltrate the legal caste even 
faster, and deprive it of its exclusive 
aura, workers from factories are en- 
couraged to prepare themselves for 
studies of law in quick courses. Their 
activity in the law schools is much 
better correlated with the Party's 
Agitprop, or the political police, 
than with the scholastic offerings of 
their professors. Nevertheless, some 
Stakhanovite educational perform- 
ances have been reported, such as the 
case of a Mr. Schubert, a Slovak 
worker, who covered in something 
like 314 years what took at least ten 
years in my time—namely to get a 
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higher secondary school diploma 
necessary to enter the Law Faculty, 
then to take the law degree, the 
doctorate, and the postdoctoral work 
and examinations, which could lead 
to a teaching appointment. Mr. 
Schubert simply went through a one- 
year course for “‘people’s prosecutors” 
and then breezed through law school 
in 214 years to become an assistant 
professor of criminal law at Brati- 
slava University. 

Barring the possibility that this 
gentleman was a genius previously 
hidden behind a lathe, his case il- 
lustrates more than long descriptions 
the deplorable level on which the 
“people’s lawyers” are now being 
trained. There is also some doubt 
in my mind as to how much the fre- 
quent working brigades, in which 
the law students are expected to 
participate, can raise their technical 
capacities. There is no doubt that 
they can raise their “class conscious- 
ness”, positively or negatively—the 
latter in spite of the fact that every- 
body is carefully politically screened 
before his matriculation. 

After graduation, the new lawyer 
—provided he wants to join the Bar 
or the judiciary—faces slightly better 
prospects than before, because the 
period of apprenticeship has been re- 
duced from five to two years. But 
then, in a moment of reflection, he 
may ask himself why he bothered to 
go through the still considerably 
tougher education at a university 
when the new law, passed about two 
months ago, gives equal access to 
the Bar to the graduates of ‘workers’ 
law schools”—a one-year nonuniver- 
sity proposition. 

Whether our law graduate chooses 
to enter the civil service, specialize 
as an adviser in the nationalized in- 
lustry, enier the judiciary or become 
in attorney or a notary, he is ex- 
pected to operate within a legal 
system which—as a commentary to 
the new penal code of 1950 stated— 
does not “try to cover up its class 
haracter and slyly pretend that it 
gives everybody the same legal pro- 
tection” as the bourgeois statutes 
did. When he opens the Civil Code, 
one of the five major codes which 


were dralted in the course of the 
“Juridical Two-Year Plan” of 1948- 
1950, he will look in vain for a defini- 
tion of—let’s say—the right of prop- 
erty. He may, however, enlighten 
himself, if he wants to, by reading 
another commentary which will tell 
him that the new civil law code 
“evades as much as possible any 
definitions . . . and thereby tries to 
achieve the highest degree of f{lexi- 
bility”. 

How this works in practice can 
be illustrated, among others, on the 
considerable series of cases involving 
farmers who have not fulfilled their 
delivery quotas and were indicted 
for economic sabotage. The princi- 
ples, not to be found in the codes, 
are readily available from the above- 
mentioned Minister of Justice, who 
declared that “the courts must de- 
fend the socialist economic sector 
still more consistently. In the sphere 
of agricultural policy, they must ap- 
ply the class tendencies of our new 
laws even more stringently . . . so as 
to isolate also in their civil law de- 
cisions the village rich (kulaks) from 
the small and medium farmers, and 
to support the strengthening of the 
bonds between the latter and the 
workers.” This vernacular means, of 
course, that the different political 
and economic yardstick to be applied 
to a farmer who has more than about 
50 acres (although the legal private 
acreage is 125) is supplemented by a 
similarly discriminatory legal yard- 
stick. (Most of these cases of “eco- 
nomic sabotage’”—I should perhaps 
explain—are based on natural levies 
and taxes which, in some cases, are 
twenty-five or more times larger— 
comparatively—than those of a 
“small or medium” farmer.) Second- 
ly, it means that even the measures 
of expropriation and integration of 
the farm of a “saboteur” in a kol- 
khoz, which usually follows his 
criminal conviction, cannot be pre- 
dicted with any amount of legal 
accuracy, but depends on the inter- 
pretation of the “class tendency of 
our law” by the Party district secre- 
tary. 

The inference from these circum- 
stances on the role of the courts and 
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Jaroslav Mayda was born in Czecho- 
slovakia in 1918. He left Europe after the 
Communist coup d'état in Czechoslovakia 
in 1948. He received the degree of J.U.D. 
from Masaryk University in 1945 and was 
legal counselor and international relations 
officer of the Export Section of Skoda- 
works from 1946 to 1948. He has been at 
the University of Wisconsin since 1951. 





the judges does not require any 
overwhelming amount of imagina- 
tion. To stick to my example, it 
suffices to go into the records of the 
parliamentary debate of the Czecho- 
slovak budget for 1951, and fish out 
some of the many “pearls” in the dis- 
cussion of the section on the adminis- 
tration of justice, such as: “the duty 
of our courts will be focused pri- 
marily on the fight against the coun- 
try rich”; “the courts must give 
preference to socialist jural persons”; 
“... they must heed the class stand- 
point in indemnity cases”; and many 
other practical precepts for the ap- 
plication of socialist legality. 

Legal Training Is Short 

So as Not To Spoil ‘‘Wisdom"’ 

The carrying out of such “justice” 
cannot be left to the traditional set- 
up of the Czechoslovak judiciary, 
which was distinguished by all the 
virtues we cherish in the “bourgeois 
objective” justice. The medium by 
which the Party infiltrates and con- 
trols the courts is the “people’s as- 
sessors”—two of them forming a 
panel with one professional judge. 
There are already about 40,000 of 
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them, trained in quick courses which 
are short enough not to spoil the 
“wisdom ofthe people and its sense 
of justice” which they allegedly 
brought into the courtrooms. Any 
similarity between this and the Nazi 
“Volksrechtsgefiihl” is, of course, en- 
tirely coincidental. 

I should point out that the jury 
system was used in Czechoslovakia, 
although—as in most continental 
countries—it was restricted to cases of 
criminal import. Now the parquet, 
the state procurators, also received 
a bolshevizing injection in the form 
of “‘people’s prosecutors” who have 
distinguished themselves mainly in 
criminal cases of antistate activity. 
Further developments in the judici- 
ary were mapped out a year ago by 
the Minister of Justice who in one 
breath emphasized the necessity of 
“relentless vigilance in the judiciary” 
and the “full support of the place- 
ment of workers’ cadres in the most 
responsible positions in the judicial 
apparatus.” (Italics added.) For the 
time being, only the colossal boners 
and inefficiency of the lay element 
have kept the precarious balance in 
favor of the legally trained members 
of the Bench. But the increasing in- 
flux of the products of the new legal 
education into the courts makes the 
outlook very gloomy. 

Now what about the Bar? Its im- 
portance and functions have also 
been considerably restricted, al- 
though for other reasons, namely as 
a result of economic and_ social 
changes. The boom after the libera- 
tion in 1945, based on the chaotic 
situation left in the wake of the war 
and postwar nationalization, also 
turned out to be a swan song. The 
lawyer in a people’s democracy has, 
indeed, the honor of being “both a 
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part and a helper of the working 
people, which collaborates with 
equal rights and, especially, equal 
duties on the great socialist construc- 
tion,* just as any other member of 
the working intelligentsia”. But as 
proper guardians of the interest of 
the people, attorneys must heed Mr. 
Vyshinsky’s dictum that a communist 
lawyer “may not attempt to seek an 
acquittal, come what may, and in 
spite of evidence supporting the 
guilt of the defendant”. By means of 
this the still-retained presumption 
of innocence and the right of coun- 
sel are reduced to a very insignifi- 
cant level. In want of a case from 
Czechoslovakia, may I cite a case 
from neighboring Hungary. When I 
read the Hungarian White Book 
about the trial of Robert Vogeler, I 
took the trouble of jotting down a 
mark on a piece of paper each time 
Vogeler’s defense counsel referred to 
him as a “spy”, an “ordinary spy”, or 
similarly. The row of these marks 
was discouragingly long. 

The attorney under Communism 
has ceased to be a defender of his 
client and instead is asked to be- 
come his accuser and denouncer 
wherever “the interests of society” 
require it. The new Czechoslovak 
law, passed last December, formally 
requires the co-operation of the at- 
torneys in ascertaining the “full 
material truth” and contributing to 
the “really just decision” of the 
court. However, the simultaneous 
abandonment of the conception of 
an attorney as a plenipotentiary of 
his client, and the general context, 
indicate that this is merely a facade. 

The same law again reorganized 
the whole profession, which has 
been regimented into lawyers’ co- 
operatives already since 1948. Actu- 


ally, since then (although it is fully 
spelled out only in the 1951 law) 
any pretense of a free profession has 
been destroyed, and attorneys were 
then reduced to the status of public 
employees, who are paid certain fees 
for certain performances, up to a 
ceiling salary. This “advocacy of a 
new, socialist type” is expected to 
“give legal aid to the socialist moral 
persons, co-operatives, and individ- 
uals, in conformity with the interests 
of society”. The professional oath ot! 
the members of these “legal-aid agen- 
cies’, the parliamentary rapporteu 
promised, will include a formula 
which will fully specify the “political 
tasks of advocacy”. No doubt this 
formula has been drafted in the 
mean time, and because of the heavy 
reduction of non-Communists in the 
profession, administering the new 
oath should not cause any real com- 
plications. 

More interesting is the fact that, 
in spite of the careful screening of 
all members of the lawyers’ co-oper- 
atives and the presumed Party relia- 
bility of their managers, the control 
instinct of the regime is not satisfied. 
The “spies” are provided in the 
form of the clerks, who cannot be 
hired directly by the manager of the 
co-operative, but are “allotted from 
above”, with the obvious task of re- 
porting on the activities in the 
agency. 

So everything is geared to the 
speedy achievement of a facsimile 
of the Soviet system, which some 
eulogists have had the effrontery to 
call “a great and human _ justice”. 
Were it not for the millions of people 
in the Soviet orbit who have to live 
under this “justice”, one could glad 
ly say, “let the Communists have it- 
they do not deserve anything else.” 
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Discovery and Rule 34: 





What's So Wrong About Surprise? 


by Kenneth B. Hawkins - of the Illinois Bar (Chicago) 


® Rule 34 of the Federal Rules of Civil Procedure provides for ‘‘Discovery and Produc- 


tion of Documents and Things for Inspection, Copying, or Photographing’. The Rule 


empowers the court, in its discretion, to order such discovery. The purpose of the Rule 


is to make relevant and nonprivileged documents and objects in the possession of one 


party available to the other, thus eliminating strategic surprise and permitting simplifi- 


cation of the issues. Mr. Hawkins argues that the Rule should be greatly modified. 
The article is taken from an address delivered before the Section of Judicial Adminis- 


tration at the Annual Meeting in Boston last August. 





® A school teacher asked John- 
nie who Socrates was. “Socrates”, said 
Johnnie, “was an old man who went 
around Athens telling people what 
to do and they poisoned him.” I 
don’t intend to tell you what to do, 
but only what I would do. 

Let me say at the outset, I agree 
with most of the Federal Rules of 
Civil Procedure. In general, they are 
an improvement on the old common 
law form of pleading and practice. 
But I do object to Rule 34. I think 
this Rule should be scrapped. We 
would then have to revamp Rules 
26 and 30 because Rule 34 incorpo- 
rates these rules by reference. “Incor- 
poration by reference” is always bad. 
lt is bad practice in drafting wills 
and it is bad practice in drafting 
Rules. 

Rule 34 is a short little Rule: only 
two sentences. The first sentence, 
however, has 146 words! If I ever 
wrote a letter to a client containing 

sentence with 146 words, I'd start 
ooking for a new client. If in that 

'6-word sentence I referred to a 


rule which had two sentences con- 
taining 115 words which in turn re- 
ferred to another rule which had 
one sentence of 205 words, I’d be shot 
at sunrise. What would Justice 
Holmes, master of pungent brevity, 
have thought of Rule 34! I say, 
therefore, I would scrap 34 and start 
again. 

I am reminded of a debate I 
once heard between the late Rabbi 
Goldman and Clarence Darrow on 
the subject: “Is Life Worth Living 
Again?” Goldman, a brilliant schol- 
ar, argued convincingly for the af- 
firmative. It then came Darrow’s 
turn. In his characteristic manner, 
with thumbs thrust under his sus- 
penders, Darrow slouched to the 
front of the platform, paused, looked 
over the audience: “Is Life Worth 
Living Again? . . . Think of the 
spinach you'd have to eat. ... What's 
the greatest discovery since the birth 
of Christ? . . . Anaesthesia!” 


Surprise is as essential to a lawsuit 
as anaesthesia is to surgery. Each 
helps to find the truth. The trouble 


with Rule 34 is it’s full of spinach. 

The objectives of the Rules of 
Civil Procedure have been said to be 
to procure a “just, speedy and inex- 
pensive determination of civil ac- 
tions”, or the “speedy and efficient 
administration of justice”, or a “dis- 
regard of technicalities so as to de- 
termine the rights of litigants on 
their merits ” or “conciseness 
and brevity”. Have these laudable 
objectives been obtained? 

First, I question whether there 
has been any great increase in the 
speed of trials. I have tried over 600 
state and federal jury cases, mostly 
for defendants. I find it takes just as 
long today to try a case as it did 
when I started. You can’t examine 
and cross-examine witnesses in noth- 
ing flat. The time depends on the 
number of witnesses and what you 
want to bring out. In my opinion it 
depends on counsel and not on rules. 
An experienced lawyer will dispose 
of witnesses more quickly than a 
novice. He knows when the witness 
is lying and that sooner or later he 
will be “catched” as the old English 
writers phrased it. Perhaps the Eng- 
lish system of barristers and solicitors 
would speed up trials. But speed is 
not all important. 

Secondly, I do not believe we have 
accomplished any greater justice. 
Juries have changed little. More gen- 
erous because of the inflated dollar, 


December, 1953 * Vol. 39 1075 





Discovery and Rule 34 


but that applies to arbitrators, com- 


missioners and trial judges, possibly 
even to a greater degree. I'll take my 
chance on the American jury. To be 
sure, juries go wrong, but so do 
judges. If we do away with juries, we 
might as well call in the Russians. 

To lessen expense is a third laud- 
able aim. But that is a matter of eco- 
nomics, not law. Forty years ago 
court reporters charged one-third 
what they do now. Printed briefs cost 
70 cents a page as against $2.50, and 
so on. The only things that haven't 
gone up are fees of trial lawyers. The 
old per diem rates of $75 to $150 are 
practically the same as they were in 
the early 1900's. 

Fourthly, efficient administration 
of justice is a worthy objective. How- 
ever, this depends more on the judge, 
or, at least, on co-operation between 
judge and counsel than on rules. 
Promptness in opening court, indus- 
try, intelligence, integrity, courtesy, 
both on and off the Bench, is what 
counts. A well-run court has a tre- 
mendous effect not only on lawyers, 
but on witnesses. That applies at all 
levels, from the J. P. to the highest 
court in the land. To obtain a high- 
standing Bench, whether by appoint- 
ment or election, does not depend on 
rules, but on politics. 

These trite phrases which we read 
in textbooks, law reviews, and in the 
decisions about “less expense”, “ef- 
ficient administration of justice”, 
“speed”, are just so much window 
dressing. The ultimate objective of 
a lawsuit is, and always should be, 
to determine the truth. That is the 
sine qua non. We can forgive lazi- 
ness, ignorance, stupidity, discour- 
tesy, but dishonesty, never! This 
brings me to my assignment, “What’s 
So Wrong About Surprise?” 

Probably 80 per cent of the cases 
filed in court today are damage suits. 
By reason of automobiles, airplanes, 
high-powered machinery and other 
devices of the devil, personal injury 
suits are here to stay. They are just 
as legitimate as contract cases, will 
contests, antitrust or even 
divorce suits. 

What does the average plaintiff's 


spicy 
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lawyer do when he gets a case? With 
only a perfunctory knowledge of the 
facts or the truth, he generally, but 
not, always, writes a letter to the 
defendant. If he gets no satisfactory 
answer, he turns the matter over to 
a cub lawyer, gives him the name, 
date and place with some additional 
stock form information, and _ tells 
him to start a suit. This isn’t difficult 
under our sloppy system of pleading. 
I use the word “sloppy” advisedly. 
Under the common law system a 
good pleader had to be a good law- 
yer—but not so today. A plaintiff's 
lawyer, unless he is awfully dumb, 
knows that the average defendant, if 
harassed by a lawsuit, will sooner or 
later throw in the sponge, and, as a 
business expedient, make some kind 
of settlement. 


If the defendant happens to be a 
battler (which is anathema to mod- 
ern thinking) or feels a principle is 
involved and so won't settle, all the 
plaintiff has to do is to start fishing 
for the facts to round out his claim. 

First he turns to Rule 26 and 
takes the deposition of practically 
any one for the so-called “purpose of 
discovery” or “for use as evidence”, 
whichever he prefers. He may ex- 
amine on any matter not privileged 
which is relevant, except as limited 
by Rule 30. He can find out “the 
existence, description, nature, cus- 
tody, condition and location” of any 
documents or persons, and it is not 
ground for objection that the testi- 
mony will be inadmissible at the trial 
if the testimony sought appears rea- 
sonably calculated to lead to the dis- 
covery of admissible evidence. In 
other words, he goes on a “fishing 
expedition”. Some courts object to 
that horrible phrase, but if that isn’t 
“a fishing expedition”, I’m a China- 
man. 

After he has covered this fishing 
ground, he grabs the Achilles heel, 
Rule 34. Why? Because he doesn’t 
want his client or his witnesses or 
himself to be surprised at the trial. 
So he goes before a busy court, makes 
a perfunctory showing of good cause 
and gets an order “to produce and 
permit the inspection, copying or 






photographing” of practically any 
thing not privileged, which contain 
evidence relating to any matter pe: 
mitted by Rule 26(b). This is noi 
“a fishing expedition” with rod an 
reel; it’s “a fishing expedition” with 
dynamite. Dynamite that kills al! 
the fish in the stream. 

What’s the result? One may hav 
spent hours of time and hundreds o! 
dollars getting his facts together so 
as to meet testimony he has every 
reason to know may be used on the 
trial and which he also has every 
reason to know is untrue and should 
be blasted out of court. Rule 34 
knocks all his efforts into a cocked 
hat. That’s why I can’t stomach 
Rule 34. I know some courts say a 
lawsuit should not be a sporting 
event or a “battle of wits between 
counsel,” but I agree with Mr. Jus- 
tice Jackson in his concurring opin- 
ion in Hickman v. Taylor, wherein 
he says: 

A common law trial is and always 
should be an adversary proceeding. 
Discovery was hardly intended to en- 
able a learned profession to perform 
its functions either without wits or on 
wits borrowed from the adversary. 
[Italics supplied.] 

Let’s consider briefly the require- 
ment that good cause must be shown, 
and also the limiting provisions that 
the documents sought must not 
be privileged and must relate to 
matters which are relevant within 
the meaning of Rule 26 (b). 

The decisions give little help on 
what is or is not privileged, relevant 
or reasonably calculated to uncover 
admissible evidence. The welter of 
decisions gives the poor litigant and 
his counsel little, if any, relief from 
such an intolerable situation. Stare 
decisis has become as obsolete as the 
one-horse shay. 

One school of thought holds that 
matters obtained and prepared in 
anticipation of litigation are fair 
play and open to discovery. It makes 
no difference whether the documents 
are procured by a client, an investi 
gator, or prepared by the attorney 
himself. 

Another school of thought hol«s 
that the results of investigation pro 
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cured or prepared in contemplation 
of litigation or in preparation for 
trial, are not open to discovery, be- 
cause it is unfair to permit counsel 
io obtain, free of charge, material 
which his adversary has prepared at 
1 considerable expense of time and 
money. It is sometimes said that such 
a discovery puts a premium on lazi- 
ness, penalizes diligence, or that such 
documents are privileged, hearsay 
or inadmissible as evidence. 

In preparing this talk, I checked 
our library to see what we had cover- 
ing the Rules of Civil Procedure 
from 1939 to date. Excluding several 
of the old standbys, we had Federal 
Rules Services, seventeen large vol- 
umes, plus a two-volume digest; the 
Rules Edition of Federal Practice 
and Procedure, edited by Mr. Barron 
and Judge Holtzoff, seven volumes; 
fourteen volumes of Edmonds’ Cy- 
clopedia of Federal Procedure; nine- 
teen volumes of Nichols; and, believe 
it or not, thirteen volumes of Federal 
Rules Decisions covering a period of 
only twelve years! Furthermore, we 
have access to the Law Institute, the 
Bar Association Library, and the li- 
braries of Chicago, Northwestern 
and Loyola Law Schools. What does 
a lawyer in a small town do when he 
gets a problem involving some of 
these rules? A metropolitan lawyer 
needn’t worry because if he is dili- 
gent he will find decisions both fa- 
vorable and unfavorable. His hope 
is that his less diligent adversary 
will not find the unfavorable ones. 

I found that Volume 2 and Supple- 
ment of Federal Rules Service con- 
tained eighty-eight cases on what 
did or did not constitute “good cause 
shown”; sixty-three cases on what 
did or did not constitute “privilege”’; 
one hundred and fourteen cases on 

hat constituted “matters obtained 
‘1 preparation for trial”, and ninety- 
even cases on what was or was not 

material and relevant”. When I got 
hrough with this check-up, I put 

n my hat and went home. 

I thought only a Philadelphia law- 
er could solve the problem. I soon 
‘ave up that thought for I remem- 
ered the U.S. District Court had 


sentenced Mr. Fortenbaugh of the 
Philadelphia Bar to jail in the case 
of Hickman v. Taylor for refusing to 
produce copies of written statements 
and memoranda prepared by him. 
Fortunately, the Court of Appeals 
wouldn’t stand for that, and the 
Supreme Court then tried to bring 
order out of chaos. 

If you want to spend an interest- 
ing evening, read the opinion by 
Justice Murphy in the Hickman case. 
Among other things, the Court stated 
the plaintiff thought he was proceed- 
ing under Rule 33 in filing his inter- 
rogatories, and so did the District 
Court, notwithstanding in entering 
its contempt order it stated that both 
Rules 33 and 34 were involved. The 
Court of Appeals felt that Rule 26 
was the crucial one. The Supreme 
Court! made this instructive obser- 
vation, 

It matters little at this late stage 
whether Fortenbaugh fails to answer 
interrogatories filed under Rule 26 or 
under Rule 33 or whether he refuses 
to produce the memoranda and state- 
ments pursuant to a subpoena under 
Rule 45 or a court order under 
Rule 34—the basic question at stake is 
whether any of those devices may be 
used to inquire into materials col- 
lected by an adverse party’s counsel in 
the course of preparation for possible 
litigation. 

Think that over—three of our high- 
est courts can’t interpret their own 
rules or decide which one applies! 
Then follow nine pages of what one 
may do under the Rules, followed 
by what one may not do, by what 
one may do, may not do, may do and 
what he may not do. Fortunately, 
the opinion ended on a high note 
and found Mr. Fortenbaugh was 
probably, all things considered, with- 
in his rights in refusing to produce! 
If anyone can determine from that 
opinion what I may or may not do, 
I wish he would tell me. Like Mr. 
Fortenbaugh—I don’t like jails. 

As I have said, the purpose of a 
lawsuit is to arrive at the truth. Every 
trial lawyer knows that the best way 
to disprove the testimony of a lying 
witness is by a searching cross-exami- 
nation. If such a witness is con- 
fronted with a signed contradictory 
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statement made by him on a material 
point at some prior time, it takes a 
very stupid jury not to know the 
witness is rather careless about what 
he says; in other words a plain damn 
liar. We know and every juryman 
knows that a truthful witness can 
and will tell the same story over and 
over again, today, tomorrow, or ten 
years hence, but it takes a witness 
with a remarkable memory to lie 
consistently. 

If discovery can be prostituted by 
compelling one lawyer to furnish his 
adversary with signed statements ol 
a witness prior to the witness being 
called to the stand, the witness, of 
course, will be well prepared under 
the skillful guidance of unscrupulous 
counsel to circumvent his signed 
statement and thus avoid a charge of 
perjury. Furthermore, it may become 
necessary for the attorney who has 
procured the statement to take the 
stand and contradict the witness re- 
garding the circumstances under 
which the statement was taken. This 
is contrary to our concept of a law- 
yer’s duty. Only in rare instances 
should a lawyer be both advocate 





1. 329 U.S. 497. 
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and witness. What I have said with 


reference to signed statements ap- 
plies equally to documents, photo- 
graphs and motion pictures. 

Not long ago I defended a railroad 
in a damage suit brought in our 
state court for violation of the Safety 
Appliances Act against which there 
is almost no defense. The complaint 
alleged the brake at the end of a 
box car was defective. In his adverse 
deposition, plaintiff testified he stood 
on a platform at the end of the car, 
straddling the shaft of the brake and 
as he turned the handle at the top 
of the car the chain caught and threw 
him under the wheels. Our investi- 
gation showed the employee was not 
injured by reason of a defective brake 
but because he slipped in flipping 
the moving freight car in violation 
of company orders. 

After plaintiff had definitely com- 
mitted himself, we confronted his 
attorney with photographs, blue- 
prints and_ specifications of the 
freight car we had obtained from the 
manufacturer. Most freight cars have 
a platform at the end but this one 
did not. As the result of our investi- 
gation, plaintiff cut his demands in 
half and the case was settled. 

Opposing counsel knew the num- 
ber of the freight car and could have 
obtained the same information had 
he used diligence in preparing his 
case, but even if he could not, no 
injustice would have been done be- 
cause plaintiff knew his claim was 
dishonest. Had counsel been per- 
mitted to examine our file in advance 
of the deposition, he would undoubt- 
edly have amended the complaint 
and instead of plaintiff standing 
on a platform he would have been 
standing on top, and no doubt would 
have procured a verdict of box car 
figures. 

Another case I defended involved 
a Suit against the Chicago National 
League Ball Club by a young Italian 
woman, a fine athlete who had brok- 
en records of putting the shot. While 
on her way to her seat in the grand- 
stand, she claimed a pop vendor 
dropped some bottles and she fell on 
the broken glass and cut her right 
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hand badly between the thumb and 
forefinger, so she could never again 
take part in athletics. The suit re- 
ceived considerable publicity. Two 
faps read about it in the papers 
and wrote a letter to the Cubs 
stating plaintiff did not cut her 
hand in the way described but 
had cut it while scrambling to re- 
trieve a foul ball batted under an 
adjoining seat. We, therefore, felt 
plaintiff was a fraud. The following 
spring we learned she was often out 
on the lake front practicing putting 
the shot. One sunny day, two nice 
looking young fellows showed up, 
flattered her a bit, and soon had her 
going through her stunts with con- 
siderable vim and vigor while they 
took pictures. 

At the trial plaintiff testified she 
was totally incapacitated in the right 
hand and was corroborated more or 
less by a couple of doctors. When we 
put on our defense, we called the 
two men who readily qualified as 
expert motion picture operators. We 
then advised the court we desired to 
show motion pictures of the plain- 
tiff doing things she testified she 
could not do. 

This was the first time in Illinois 
that anyone had offered to show 
motion pictures to a jury. Needless 
to say, there were strenuous objec- 
tions, but the Court overruled them. 

The pictures showed everything 
we claimed. In rebuttal plaintiff 
tried to justify her original testimony 
by stating that at the time the pic- 
tures were taken she was not using a 
regulation iron shot but a wooden 
ball. We then showed other pictures 
of her in actual contest. The jury 
returned a not-guilty verdict. 

I wished to know what effect these 
pictures had had on the jury, so 
after the case was over I discussed 
the matter with them. One juror 
happened to be an expert horseshoe 
pitcher. “Mr. Hawkins,” said he, 
“when I practice pitching horse- 
shoes I don’t use wooden ones. I 
use the ones I am going to pitch. 
When that plaintiff said she was 
practicing with a wooden ball, I 
knew she was lying, and if she lied 


on one thing, she would lie on 
everything.” 

Arguments for and against discoy 
ery are not new. Professor Wigmore 
in his monumental treatise has ce- 
voted hundreds of pages to the qucs- 
tion. The climax so far as surprise 
is concerned was reached in Englan¢ 
in 1820 in The Queen’s Case? in 
which the court held that before a 
witness could be cross-examined on 
the contents of a letter, he must first 
be handed the document and per- 
mitted to examine the same. This 
decision raised a tremendous furor. 
Wigmore on Evidence? says: 


pou) 


The English decision, laid down a 
rule which for unsoundness of princi- 
ple, impropriety of policy, and practi- 
cal inconvenience in trials, committed 
the most notable mistake that can be 
found among the rulings upon the 
present subject. 

This ruling was so erroneous it was 
soon expressly overruled by statute. 
However, in ignorance of the re- 
pudiation in England, it was widely 
followed in the United States. It is 
reasonable to suppose that some of 
these American decisons, based on 
this false foundation, account in part 
for Rule 34. 

We have gone even further. Rule 
26 (b), for example, makes opinions, 
conclusions, or contentions fair game 
for inquiry. Most leads upon which 
evidence is developed in preparing 
a case for trial commence with opin- 
ions, conclusions and contentions. 
Apparently the rule makers had that 
in mind in saying, 

It is not ground for objection that the 

testimony will be inadmissible at the 

trial, if the testimony sought appears 
reasonably calculated to lead to the 
discovery of admissible evidence. 
In other words, we must disclose 
before trial, matters which cannot 
be used at the trial. Think of that: 
Is there no end to this—shall I say, 
Spanish Inquisition? 

We are not living in Utopia. This 
is a realistic world. When the Hick- 
man decision says: “Mutual knowl- 
edge of all the relevant facts gath- 
ered by both parties is essential to 





2. 2B. & B. 286; 129 Eng. Rep. 976. 
3. 3d Ed., § 1259 
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proper litigation”, the court simply 
indulges in wishful thinking. The 
court assumes every litigant and 
every lawyer, like Caesar’s wife, is 
“above suspicion”. I wish this were 
true. Mr. Justice Murphy’s notion 
that the Rules will result in “mutual 


knowledge of all the relevant facts 
gathered by both parties” is pure 
sophistry. 

Truthful testimony is _theoreti- 
cally bottomed on three things: (1) 
the oath, (2) the penalties of perjury 
and (3) the test of cross-examination. 
The sanctity of an oath is pretty 
much a thing of the past. You know 
about the lawyer who asked his client 
to sign a document. When the client 
reached for his pen, the lawyer sug- 
gested that he had better read it since 
it was his will. “Oh hell’, said the 
client, “I thought it was an affidavit!” 

Likewise the fear of perjury has 
gone “the way of all flesh”. It is a 
rare witness who fears a_ perjury 
charge. In the forty-two years I have 
been around the courts I have yet 
to see a witness indicted for perjury, 
and I have listened to many a wit- 


ness I knew was an out-and-out liar. 

And now “the powers that be” 
would eliminate surprise and destroy 
the last and greatest test for deter- 
mining truthful testimony. Take 
away the element of surprise and you 
can say good-bye to the usefulness 
of cross-examination. I have no pa- 
tience with the argument that sur- 
prise should be eliminated from the 
trial of lawsuits. No honest witness 
will ever be surprised. He will testify 
to what he knows and nothing else. 
If he is dishonest, there is no reason 
why he should not be surprised. 

I would scrap Rule 34 and revamp 
26 and 30 by enacting a separate 
Rule similar to that in force in Eng- 
land,‘ where it is now held that com- 
munications between a solicitor and 
his client or a third party, or docu- 
ments obtained by a solicitor for the 
purpose of prosecuting or defending 
existing or contemplated litigation, 
or which are prepared confidentially 
for the purpose of obtaining infor- 
mation, evidence or legal advice, 
are privileged. 
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Or a rule similar to Rule 17 of 
the Illinois Supreme Court which 
in referring to written interrogatories 
and discovery of documents and 
books specifically provides: 


This Rule shall not apply to memo- 
randa, reports or documents prepared 
by or for either party in preparation 
for trial, or to any communications 
between any party or his agent and 
the attorney for such party. 

These Rules have worked well. I 
submit a similar rule would work 
well in the federal courts. It might 
not be a panacea, but it would be a 
concise, workable rule of law and not 
of men. Certainly it would make for 
uniformity, re-establish a procedure 
by law and close the door on arbi- 
trary and capricious rulings. To my 
mind, there is not the slightest justi- 
fication for permitting discovery and 
production of documents procured 
by an adversary’s attorney in prepar- 
ation for trial. A lawyer is entitled 
to the fruits of his labor, and to have 
his client benefit from that labor. 
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Myra Bradwell: 


~ 


The First Woman Lawyer 


by George W. Gale ~ of the Illinois Bar (Chicago) 


™ Mr. Gale tells of the many-sided career of one of the most enterprising women 


in our history. Myra Bradwell, wife of a Chicago lawyer who studied law herself and 


was denied admission to the Illinois Bar solely because she was a woman, became 


a successful legal publisher in a period when women were expected to stay at home 


and not meddle in what was considered to be a man’s world. 





® Sometime in 1859 or ‘60, the 
pretty wife of a successful Chicago 
lawyer suggested to her husband 
that he teach her to be a lawyer. At 
that time there was no woman law- 
yer in the United States, but this 
woman knew that her husband had 
both the ability to teach her the law 
and the courage to permit his wife 
to fly in the face of convention. For 
his part, this husband knew that his 
wife was an extraordinarily gifted 
woman, and he agreed. They had 
been married in 1852 and three of 
their four children were then living. 

The husband was James B. Brad- 
well, who was to be County and 
Probate Judge of Cook County from 
1861 to 1869. He had been born in 
England in 1828. His family came 
to New York in 1830 and to Chicago 
in the spring of 1834. He attended 
Knox College for three years, and 
then taught school while studying 
law. 

His wife was Myra Bradwell, who 
ha: often been referred to as this 
country’s first woman lawyer. This 
is technically inaccurate, for she was 
not admitted to the Bar until 1890. 
After several years of study, in 1869 
she passed a most creditable examin- 
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ation and was certified for admission 
to the Bar of the Supreme Court 
of Illinois. —That court, however, 
denied her application for admission 
on the ground that she was married. 
She filed a brief which completely 
demolished this argument and forced 
the court to refuse her admission to 
the Bar upon the sole ground that 
she was a woman.! 

She then sued out a writ of error 
to the Supreme Court of the United 
States. That Court held the case 
without a decision for a long time, 
and finally in May, 1873, affirmed 
the judgment of the Illinois court.? 
This decision created such wide- 
spread interest that it proved to be 
an opening wedge; it was not long 
until women all over the United 
States were becoming lawyers. 

Myra Bradwell was by now so 
firmly established in her publishing 
business and so busy that she never 
again sought admission to the Bar. 
When, in April of 1890, this omission 
was brought to the attention of the 
Supreme Court of Illinois, that court, 
knowing that everyone regarded her 
as the country’s leading woman law- 
yer, on its own motion granted her 
a license to practice law and entered 


the order nunc pro tunc as of the 
date of her original application in 
1869. Mrs. Bradwell is the only per- 
son in the history of the State of 
Illinois who has been granted a 
license to practice law on the court's 
own motion. 

Myra Bradwell had been born 
Myra Colby in Manchester, Vermont, 
on February 12, 1831. Her ancestors 
on both sides had long and honor- 
able Revolutionary, and pre-Revol- 
utionary, War records. When she was 
but an infant her family had moved 
to a little town in upstate New York. 
In 1843, when she was 12 years old, 
her father bought a farm in the 
Township of Schaumberg in Cook 
County, near what is now Elgin, 
Illinois, and not far from the Brad- 
well farm. Myra Colby attended the 
public schools in Elgin and was grad- 
uated from a ladies’ seminary in 
Kenosha, Wisconsin. She taught 
school for a time in Elgin and then 
in 1852 married James B. Bradwell. 
In 1853 the couple went to Memphis, 
Tennessee, for two years where Mr. 
Bradwell was head of a private 
school. While there Mrs. Bradwell 
also taught in this school and Mr. 
Bradwell studied law. They returned 
to Chicago in 1855 where he was 
admitted to the Bar and they both 
lived for the remainder of their lives. 





In 1868 Mrs. Bradwell decided 
to establish a legal newspaper in 
2. 83 U.S. 130 
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Chicago, and in September of that 
year issued a prospectus in which 
she said that the Chicago Legal News 
would be issued every Saturday con- 
taining four pages and would be 
devoted to legal information, gen- 
eral news and the publication of 
new and important decisions and 
all other matters useful to the prac- 
ticing lawyer or man of business. 
Mrs. Bradwell promised to comment 
freely but fairly upon the conduct 
of judges, members of the Bar, ot- 
ficers of courts, members of Con- 
gress and of the state legislature, 
and of their administration of pub- 
lic affairs. For the next twenty-five 
years she kept this promise. The 
Chicago Legal News rapidly became 
the most important legal publication 
west of the Alleghenies. In only one 
respect did she depart from her pros- 
pectus; she had so much advertising 
that the first issue was eight instead 
of four pages, and no issue there- 
after during her lifetime ever shrunk 
to fewer than twelve pages. 

She believed that the physical 
surroundings of the courts should 
be clean and dignified, of a nature 
to promote the administration of 
justice. The leading editorial in her 
first issue was devoted to the Cook 


County courthouse. It read: 


... The hall is covered with the ac- 
cumulated filth of years, its walls are 
defaced and dilapidated. 

... We notice piles of old furniture 
in the county court room, and if we 
were the judge instead of the judge’s 


wife, we would order the sheriff to 
send it to an auction room and supply 
its place with new. 

...A plan might be drawn of the 
entire new court house, and the city 
could build its wing on the west, and 
the county its wing on the east, move 
into them, and then take out the old 
court house, and erect the main build- 


ing. 

This last sentence was the first of 
many suggestions of Myra Bradwell 
that were later adopted. 

At this time in the history of our 
country, very few women were en- 
gaged in business and there were no 
others in the City of Chicago who 
had embarked on anything like the 
attempt by Mrs. Bradwell to estab- 
lish a printing and publishing busi- 
ness. But by now Mrs. Bradwell was 
not just the wife of the County 
Judge. 

In 1863, 1865 and again in 1867, 
Chicago had had great fairs to raise 
money for charitable work connected 
with the Civil War. Mrs. Bradwell 
had taken a leading role in the pro- 
motion and management of all three 
of these fairs. 


Mrs. Bradwell Was 
Advocate of Many Reforms 


Through the columns of the Chicago 
Legal News, Mrs. Bradwell was to 
advocate many reforms. While most 
of these were accomplished in her 
lifetime, some were not adopted un- 
til many years after her death. 
Throughout her twenty-five years 
as editor, whenever a woman was 
elected or appointed to some posi- 
tion of importance or honor, Mrs. 
Bradwell would note it in an edi- 
torial. She was an ardent feminist 
and fought diligently and _ ever- 
lastingly for the woman’s suffrage 
movement and freedom for women. 
Early in her career she realized that 
the law with respect to married 
women’s property in Illinois was 
still the medieval common 
England. In her third issue, she 
argued that the earnings of a married 
woman should be retained by the 
wife free and clear of her husband's 
debts. Shortly thereafter, the working 
wife of a drunken spendthrift had 
her wages garnisheed by a tavern 


law of 





keeper who had sold her husband 
liquor. Aroused by this outrageous 
result, Mrs. Bradwell drafted a law 
to make such a result impossible. She 
went to Springfield and successfully 
lobbied it through the Illinois 
legislature. 

She declared that a woman could 
be a citizen of the United States, 
could be compelled to pay taxes, 
but could not vote. She pointed 
out that Negroes could vote and 
argued that it was reprehensible 
that Negroes should have a voice 
in the government, but that women 
could not. She helped secure the 
passage of a law prohibiting sex dis- 
crimination in employment. 

In her battle for women’s rights, 
she showed no favor to anyone, even 
her husband, severely criticizing his 
decision that widows are entitled to 
no other awards if they take under 
their husband’s will, and it was his 
decision which led her to draft a 
statute changing this. She not only 
drafted the statnte, she also _per- 
suaded the legislature to pass the 
bill. 

She was one of the instigators ol 
the first women’s suffrage convention 
to be held in the Middle West which 
was held in Chicago on February 11 
and 12, 1869. 

But she never let her enthusiasm 
for women’s rights run away with her 
judgment. She printed a letter argu- 
ing that women could vote for dele- 
gates to the Illinois Constitutional 
Convention and followed it with a 
legal argument completely demolish- 
ing the points made by the letter and 
concluded that obviously women 
could not vote for delegates. 

Nothing that furthered the cause 
of women was too slight for her to 
notice. For example, she took space 
in the News to congratulate the re- 
corder of deeds on his employment 
of ten women as record writers. In 
1873 her husband was a member of 
the Illinois legislature and_intro- 
duced a bill, which she doubtless 
helped draft, making women eligible 
to hold school offices in Illinois. 
She printed in full the minority re- 
port of the Illinois House Judiciary 
Committee opposing this bill, and 
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then pointed out error after error in 
that report. Largely as a result of her 
efforts, the bill was enacted and with- 
in three years there were twelve 
women County Superintendents of 
Schools in Illinois. Later she used 
their success as an argument for ex- 
tending the right of women to hold 
other offices in the state. 

Early in her career she discovered 
the Chicago Reform School and 
learned that nothing that Dickens 
had ever written equaled the actual 
conditions in Chicago. Children were 
placed in the school simply because 
they had become orphans or had 
been abandoned by their parents. 
They worked long hours until they 
dropped from exhaustion. Other 
women would have been horrified 
upon learning of these conditions, 
but Mrs. Bradwell was more than 
horrified; she took action and she 
attacked on every possible front. 

She printed the horrible facts. She 
also printed a letter from the super- 
intendent of the reform school claim- 
ing that she had misstated some of 
the facts. She reiterated them, say- 
ing that she had been correct in the 
first place and, in effect, daring him 
to sue her for libel. Eventually, 
largely as a result of her campaign, 


the Chicago Reform School was 
abolished. 
The Chicago Fire 


Fails To Halt Publication 

All of her activities would not have 
been successful, indeed could not 
even have been undertaken by her, 
had she not been a successful busi- 
ness woman. The Chicago Legal 
News grew by leaps and bounds. 
Several times it moved to larger 
quarters. Then came the Chicago 
fire of 1871. 

She buried a few valuables in her 
yard and was one of those who spent 
the night standing in Lake Michigan 
to escape the fire, but she did not 
miss a single issue of the Legal News. 
She went to Milwaukee and the next 
issue was printed on the press of a 
Milwaukee newspaper. 

In this issue of the News, just 
three days after the fire, she reported 
that every law library of consequence 
in Chicago had been destroyed and 
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appealed for aid from lawyers else- 
where to Chicago lawyers in restor- 
ing their libraries. In the same issue, 
this smart business woman suggested 
to publishers of legal books that they 
Should advertise their wares in the 
News for “in no place else in the 
world will there be such a demand 
for law books as in Chicago during 
the next few months”. 

She also suggested in this issue the 
passage of legislation covering proof 
of titles to real estate and broadly 
outlined what such legislation should 
contain. The Chicago fire had de- 
stroyed the recorder’s office and all 
its records. Her legal keenness is 
shown by the fact that the Burnt 
Records Act, which a special session 
of the legislature enacted, followed 
her suggestions. 

Two years before the fire she had 
successfully lobbied through the 
legislature in Springfield a bill pro- 
viding that any copy of the Legal 
News should be admitted in evidence 
to prove any statute, ordinance, no- 
tice, court opinion, etc., published 
therein. This law became of great 
value alter the fire, for prefire issues 
of the Chicago Legal News became 
important to establish facts, other 
proofs of which had been destroyed 
by the fire. Although most copies 
in Chicago had been destroyed in 
the fire, the circulation of the News 
was so wide among downstate lawyers 
that prefire copies could never have 
been rare. 

She successfully resisted a demand 
of the typographers union that she 
charge, and they be paid, for blank 
pages in briefs, and, apparently with- 
out much difficulty, she defeated 
their strike. By 1880 she could boast 
that she was the largest printer of 
legal briefs in Chicago. In her own 
ads in the News she lists over seventy- 
five legal forms that she also printed, 
all of which had been drafted by her. 

She was one of the strongest advo- 
cates of the formation of a bar asso- 
ciation by the lawyers of Chicago 
and contributed much to the forma- 
tion of the Chicago Bar Association 
in 1873. Throughout her lifetime 
she gave great prominence to its 
activities. She also urged the creation 





George W. Gale practices in Chicago. 
A graduate of Knox College (Galesburg, 


Illinois) he received his legal education 
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of the Hlinois State Bar Association 
and at its second annual meeting was 
elected an honorary member al- 
though she was not then a member 
of the Bar. She was enthusiastic 
about the proposal to form an Amer- 
ican Bar Association. Any activity ol 
any of the three associations was 
faithfully and voluminously reported 
by her. Her husband became Presi- 
dent of the Illinois State Bar Associa- 
tion in 1890, and for the next three 
years she not only published the 
association’s activities but many of 
its committee reports in full. 

In one of her first issues, Mrs. 
Bradwell severely criticized the way 
insane persons were treated and also 
the mistreatment of prisoners. 

This interest led her to become a 
charter member of the Illinois Indus- 
trial School for Girls and to be ap- 
pointed in the early seventies by the 
Governor as a delegate from Illinois 
to the Prison Reform Congress at St. 
Louis. She was one of the very few 
women delegates, but insisted that 
at least one woman should be elected 
to some office by the Congress, and 
when she succeeded in this, declined 
to accept the office herself. 

She could on occasion write beauti- 
fully, and she was absolutely fearless 
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ii her criticisms and steadfast in her 
judgments, but she would also pub- 
l.sh criticisms—even severe criticisms 

of her position. For example, in an 
early issue she stated that the Legal 
News would always be Christian in 
religion. In succeeding issues, she 
published several letters from promi- 
nent Jewish lawyers, who were 
friends of hers, severely criticizing 
this statement, but she never re- 
tracted it. 

She wrote many excellent book re- 
views and, in connection with a 
strong criticism of a book as be- 
ing utterly worthless, she added that: 

Bumming law writers buy a few 
reams of legal cap, spend a few months 
in stealing from various text books 
and examining reports, engage the 
services of some unprincipled pub- 
lisher and the bastard is born and sent 
to all the law book houses in the 

United States to be sold to the profes- 

sion... . A good law book does not 

crop into existence like a mushroom, 
it is the work of years. 

After the legislature adjourned in 
1872, she criticized it vigorously and 
in later issues published lengthy 
letters from various legislators de- 
fending their actions. 

In what may be the earliest ex- 
ample of its kind in the history of 
the American press, she printed a 
letter from Governor Palmer de- 
manding that she divulge the name 
of a member of the legislature who 
had written a letter criticizing the 
Governor which she published. She 
firmly announced that she would not 
betray the confidence reposed in her. 

She challenged as erroneous not 
only opinions of other lawyers or 
lower courts, but those of higher 
authority as well, and she was almost 
always right. A court of appeals’ 
admiralty decision which she severe- 
ly criticized was reversed by the 
House of Lords. 


Her Travels Took Her 
All Over the United States 


From her photographs she appears 
\v have been very good looking, if not 
autiful. She had keen eyes and an 
liitelligent and forceful face. From 
T Writings it is obvious that she 
4S a woman of good taste. She was 


=< 


far more widely traveled than most 
women of her day. She had been 
elected a Vice President of the Illi- 
nois Press Association in 1872 and 
almost invariably-attended its annual 
meetings which involved lengthy ex- 
cursions. These excursions took her 
almost everywhere in the United 
States and she made three trips to 
Europe. She thus had the opportun- 
ity to visit and see the finest examples 
of architecture and art. 

As might be expected in a woman 
of her ability, she was no prude. Her 
fillers in the Chicago Legal News 
consisted largely of legal anecdotes, 
and while none of them are bawdy 
or would even be considered risqué 
today, some of them were probably 
so considered when she printed them. 
For example, in an article in regard 
to restraint of marriage by will, she 
quoted the following jingle: 


In the name of God, amen: 

My feather bed to my wife Jen: 

Also my carpenter’s saw and hammer; 

“Until she marries; then God damn 

her!” 

She was deeply religious as is 
shown by the fact that on her death 
bed she told her family she would 
be watching and waiting for them on 
the other side. 

She took a vigorous position in 
May of 1893 that the World’s Fair 
should be allowed to remain open 
on Sundays and commenting on the 
congressional act seeking to close the 
fair said: 

Look out for Congress when it 
makes the observance of the Christian 
Sabbath depend upon a money consid- 
eration and not upon conscience. 

Nor was Mrs. Bradwell squeamish 
even in the early days. For example, 
in approving a death sentence for a 
murderer, she said: 

We are not prepared to say but that 
an occasional case of hanging may 
have a tendency to prevent the in- 
crease of murders. 

Mrs. Bradwell was a lifelong be- 
liever in temperance and moderation 
in the use of alcohol. Her method of 
forwarding this campaign was clever. 
For example, she wrote: 


Newell Pratt, one of the divorce 
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lawyers in this state died this week. It 

was liquor killed him. 

She suggested that a perusal of the 
daily press would show that at least 
nine out of ten crimes were due to 
the excessive use of intoxicants. Note 
that word excessive; she would 
never have been a_prohibitionist. 
In reporting a banquet, she would 
sometimes comment approvingly on 
the excellent wines served. 

She frequently would discuss im- 
portant new legislation enacted by 
the Illinois legislature, and her dis- 
criminating criticism invariably dem- 
onstrated not only legal ability but 
good sense and business ability as 
well. 

In August of 1873, years before 
anyone else, she advocated compul- 
sory retirement and pensions for 
judges upon reaching the age of 65. 

She was always fair. She urged a 
new trial for a murderer who was 
obviously guilty, saying that al- 
though there could be no question 
of his guilt, serious errors had been 
committed at the trial. In the same 
spirit she commended the New York 
Court of Appeals for releasing Boss 
Tweed, stating that it was a matter 
of common knowledge that he had 
not received a fair trial. 

In 1877 she severely criticized a 
judge for appointing three attorneys 
to defend an accused criminal in an 
important murder case, acutely ob- 
serving that he would be better rep- 
resented by any one of the three 
having the entire responsibility. 

In 1878 and 1879 there was con- 
siderable controversy over the bank- 
ruptcy laws. Her enlightened discus- 
sions again indicate that she was a 
woman who knew both law and 
business. 

Her editorial on Garfield’s death 
ended with the hope that his martyr- 
dom might serve some good if it 
would help to reunite the nation 
which had taken far too long to for- 
get the Civil War. In a similar vein 
in 1889 she protested the opening in 
Chicago of the “Libby Prison Mu- 
seum” because “it would keep alive 

(Continued on page 1120) 
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a Lawyers and the Fifth Amendment 


The House of Delegates has spoken and the Association 
has thus let it be known that there is grave doubt that 
any lawyer who takes advantage of the protection of- 
fered by the Fifth Amendment and refuses to answer 
proper questions propounded by duly constituted au- 
thority should be permitted to continue to practice. The 
enforcement of such a rule belongs to state authority. 

The validity of the practice of penalizing a lawyer for 
refusing to answer on the ground that his answer might 
tend to incriminate him has been often challenged. It 
is said that to discipline a lawyer in this manner denies 
him his constitutional right to decline “to be a witness 
against himself”. 

The reasoning behind such an argument seems to us 
unsound. We should be the last to countenance any 
move calculated to deprive anyone of constitutional 
rights. But that is not necessarily the effect of what has 
been proposed. The choice lies with the offending law- 
yer. He must answer and thus disabuse the public of 
any lingering doubt as to his record and his standards 
and ideals or he must take the consequences. 

Lawyers occupy positions of public trust and honor 
as long as they hold their licenses to practice. They are 
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officers of the courts. They invite the confidence of thos: 
with whom they deal. They represent that they are ‘> 
be trusted. 

Then they refuse to answer when properly interro- 
gated. Such conduct is bound to shake public confidence, 
and once this happens they have forfeited the right to 
enjoy the privilege of remaining on the rolls. 

This is inevitable; for no lawyer can refuse to answer 
for the announced fear of incriminating himself without 
raising the strongest sort of inference that he has been 
guilty of some reprehensible action from the conse- 
quences of which he would take shelter behind the pro- 
tection of the Fifth Amendment. It is this that costs him 
the respect and confidence so indispensable to belief in 
his character and integrity. He need not invoke the 
protection of the Amendment but when he does he can- 
not escape suspicion of wrong-doing and if that sus- 
picion attaches to his reputation, brought on by his own 
conduct and irrespective of the facts, he can no longer 
ask others to believe that he will continue to discharge 
with honor the obligations that attach to his license. 


a Trial by Jury 


Many of the leaders of the Bar do not really believe 
in trial by jury. It is their view that juries are too likely 
to be influenced by inconsequential or irrelevant mat- 
ters, by emotional considerations in response to argu- 
ments seeking to play upon their passions or prejudices 
in the heat of battle. One very fine lawyer said once 
that he did not believe that jurors could be trusted— 
they might decide against one of the parties because they 
didn’t like the necktie his lawyer was wearing! 

Another argument against jury trials is that too much 
time is wasted, there is too much of a backlog, the jury 
calendar is too crowded, there is too much delay before 
a case is reached after it is at issue, too much time is 
spent in examination on the voir dire—and after all 
this the verdict will probably be wrong or too large o1 
too small in the assessment of damages. 

But the cure for the many causes of delay is not to be 
found in the abolition of the jury as the finder of the 
facts. The assignment of more judges to hear jury cal- 
endars would certainly help. Perhaps in some juris- 
dictions more judges are needed. 

Of course, juries are not infallible. One defendant 
on trial for murder, after sentence of death, was ac- 
corded a jury trial as to his then sanity. There was no 
question but that the defendant had killed a promin- 
ent citizen. The people were greatly agitated. Feeling 
ran high. When the jurors were conducted outdoors 
for exercise, crowds gathered and shouted imprecations, 
exhorting these men to “Hang the-———”. And, though 
the evidence of insanity was overwhelming, the jury 
found the man sane and so the miserable wretch was 
hanged. 

We have talked with many people who have served on 
juries and it seems to be generally believed by persons 
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of intelligence, experienced in jury service, that by and 
large juries are anxious to do justice between the par- 
ties, based on the truth and the facts as they find them. 

Kenneth B. Hawkins, in the excellent paper that 
he presented at the recent meeting in Boston, relates 
interesting incidents showing the reactions of some 
typical jurors. He is a man of great skill and vast ex- 
perience in trying jury cases. What he has to say is well 
worth close attention. 

Trial by jury has been for centuries a bulwark in the 
Anglo-Saxon administration of justice. The jury system 





And so we suggest to those who would tamper with 
it or abolish it altogether, that they think seriously and 
move slowly, with care. Read again Thomas Jefferson’s 
First Inaugural and mark the position he accords to jury 
trials: 

“... freedom of religion; freedom of the press; free- 
dom of person under the protection of the habeas cor- 
pus; and trial by juries impartially selected,—these prin- 
ciples form the bright constellation which has gone be- 
fore us, and guided our steps through an age or revolu- 











is not perfect but it is the best yet devised. 


Reflections of a Money-Hunter 


=" The Editors of the Journal have 
received the following letter from 
George Maurice Morris, of the Dis- 
trict of Columbia, Chairman of the 
American Bar Foundation’s Finance 
Committee. The letter was headed 
“Reflections of a Money-Hunter at 
The Diamond Jubilee Meeting of the 
American Bar Association”. 


" When people seek you out and 
say they had not realized, until that 
moment, what a splendid project 
your colleagues and you are trying 
to “sell”, you experience a mixed 
reaction. You are elated that you 
have hit some targets: you are de- 
pressed over the amount of effort 
it took to reach these few and won- 
der with what number you still have 
failed. The current words you are 
hearing—do they mean money or just 
“butter”? 

When countless people come to 
you and say “The reason I have not 
contributed is because no one has 
asked me to give”, you experience a 
mixed reaction. You privately admit 
that you may be inept at painting 
the splendor of the project which 
you are trying to sell, but you had 
thought that you and colleagues were 
able to ask. You are depressed over 
the manner in which you have led 
each other to think that you were 
all busy asking when, in fact, you 
were not. You are elated when you 
discover that nearly 90 per cent of 
your fellow American Bar Associa- 
tion members have not yet recorded 
their contributions. They are still 
prospects. 


You examine the great quota 
“ladder” in the lobby of the Hotel 
Statler. Bill Jameson, Jim Mor- 
ford and Glenn Kinsley, God bless 
‘em, are over the top with Montana, 
Delaware and Wyoming. But that 
is only three out of fifty-one juris- 
dictions represented in our House of 
Delegates. Rather depressing? Then 
you observe that hundreds of other 
folk are reading that ladder. Men 
come to you. Some explain the cir- 
cumstances, always special, of course, 
which have handicapped their state. 
Some are, frankly, ashamed. 

Then, just as you are going to bed, 
a man telephones you. He says, 
“Listen, I have a letter from 

, apologizing for his in- 
ability to get here to see you, but he 
encloses his check for $3,000. You 
will remember that he has already 
contributed $2,000. Would you like 
to send him love and kisses?” You 
reply, with enthusiasm, in the affirm- 
ative and feel better. 

A man meets you in the corridor. 
He hands you a slip of paper. It’s a 
check of a corporation which thinks 
well of the American Bar Assoc.a- 
tion and its services to the commu- 
nity. The amount is $5,000. Again, 
you feel better. 

You go back and take another look 
at that ladder in the lobby. Things 
have begun to happen. Some of the 
states are climbing over others. Wow! 
Indiana is in. A cheer for Telford 
Orbison and those well-organized 
Hoosiers. 

A man comes up to you and says, 
“What we should have done is to 


tion and reformation.” 


put five million dollars into this 
Center. We should have bought the 
best site in Chicago. It would have 
been a pushover.” You wonder. May- 
be our plans are not grand enough 
“to stir men’s souls”. 

The “campaign booth” on the 
mezzanine floor is smilingly manned 
from morning till night. Whenever 
a pledge card registers a substantial 
amount it is left, with studied care- 
lessness on the counter to serve as a 
“shill”. Effective? 

The electric quality of this great 
meeting begins to possess you. The 
constitutional amendment contro- 
versy in the House is in rhythm with 
the best traditions of that body. The 
debates in the Assembly are lively. 
The Chief Justice (God rest his soul) 
speaks, the Secretary of State puts 
out “front page” pronouncements, 
the Attorney General tells us his 
policies and his problems. Men 
charged with the responsibilities of 
Government are talking and listen- 
ing in meetings everywhere. Late 
comers cannot find even standing 
room. President Storey tells us that 
with the Bar Center program we are 
moving into a “new era” for the 
Association and the legal profession. 
He is convincing. 

You talk with the members of our 
team. You all are inspired. They are 
going home and do the job. They 
mean it, of course. They can do it, 
of course. Will they? 

If they won’t, what manner of 
men have we in our profession? 


GerEorGE M. Morris 
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President William J. Jameson places copper box in cornerstone—left to right: Allan H. W. Higgins, Justice Robert H. Jackson, 


Mr. Jameson and Robert G. Storey. 





American Bar Center Cornerstone Is Laid 


® On November 2, 


members of the judiciary and Ba 


distinguished 


gathered in Chicago for the laying of 
the cornerstone of the American Bar 
Center. Participants in the impres 
sive ceremonies assembled at Inter 
blocks 


the building site. President William 


national House, four from 


J. Jameson presided. The speakers 

Robert H. 
Jackson, of the Supreme Court of the 
States, Dean Robert G. 
Methodist Uni 
versity Law School, President of the 
Bar 1952 
and Chancellor Lawrence A. 


were Associate Justice 
United 

Storey of Southern 
American Association in 
1953, 
Kimpton of the University of Chi 
cago. The 
by the Right Reverend Charles Lar- 


invocation was offered 


rabee Street, Suffragan Bishop of the 
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Episcopal Diocese of Chicago, and 
the benediction was pronounced by 
Rabbi Jacob ] Chi 


cago. 


Weinstein of 


Mr. Storey’s excellent statement ol 
the objectives of the American Bar 
Mr. 


brilliant address will be published 


Center and Justice Jackson's 
in the January issue of the JOURNAL. 

Those assembled then went to the 
building site at 1155 East 60th Street 
where items were placed in a copper 
box which was sealed and placed in 
Allan H. W. Hig- 
Boston, Massachusetts, 
the 


the cornerstone. 
gins, of 
Chairman of Executive Com 
mittee of the American Bar Founda 
tion, presided at this part of the cere 
mony. 


Ihe historical items deposited in 





the box and those who deposited 
them were as follows: 

George Maurice Morris, of Wash 
the Fi 
American 


ington, D. C., Chairman of 


nance Committee of the 
Bar Foundation, a list of campaign 
directors and aides who have partici 
pated in the national fund raising ef 
fort; Professor Edson R. Sunderland, 
of the University of Michigan Law 
School, a copy of his recently pub- 
lished History of the American Bar 
{ssociation and Its Work; David F. 
Maxwell, of Philadelphia, Chairman 
of the House of Delegates, a list of 
the officers and Board of Governors 
of the Association and a list of all 
Section officers and Committee offi 
cers and members; Tappan Gregory, 
(Continued on page 1105 
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Lecat ETHICS. By Henry § 
Drinker. New York: Columbia Uni 
Press. Under the 
William Nelson Cromwell 
1953. $4.00. Pages 448 


This publication is an eventtul 


versily Auspu es 
of the 
Foundation. 
contribution to the profession. It 
has brought together the labors of 
many years of the Committee on Pro 
Grievances ol 


Association, and 


fessional Ethics and 
the American Bar 
in concrete form crystallizes the ac 
complishments of that Committee 
and the distinguished author, who 
for so long has served as its Chau 
man. 

It is gratifying that the Canons of 
Professional Ethics and the Opinions 
of the Committee are viewed with re 
spect and esteem in the profession, 
although they carry no sanction and 
fix no penalties for a transgressor 
This is well recognized by the author, 
who introduces his work with a quo 
Lord Moulton, 


is measured by the ex 


tation from “True 
civilization 
Obedience to the Unen 


That the 


tent of 


forceable.” Canons and 
Opinions of themselves are commenc 


hold 


plinary judgments of courts of last 


ing to take a firmer in disci 
resort has, however, been evidenced 
recently, and undoubtedly there will 
be a continuous movement in this 
direction. For example, the Opinions 
of the Committee have been relied 
on in Jn re Michal, 415 Ill. 150, and 
In re Rothman (New Jersey) , 97 A 
2d 621, both opinions being handed 
The New 


opinion by Judge Vanderbilt is quite 


down this year. Jersey 
unusual in that it cited Mr. Drinker’s 
work from galley proofs, before pub 
lication. Other comparatively recent 
authorities citing the Canons are Jn 
re Tuttle, 256 App. Div. 539, 10 N. 
Y. S. 2d 643, In re A. B. C., 81 A. 2d 


724, 7 N. J. 388, In re L. R., 81 A. 2d 
725, 7.N. J. 
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[he book is divided into two parts, 


Part One covering the organization 
ol the Bar and of disciplinary pro 
Part 


and obligations of lawyers 


ceedings, and Iwo the duties 


ihere are attached various appen 


dices which contain, among other 


things, the Canons of Professional 
Ethics, the Canons of Judicial Ethics, 
the Rules and Standards as to Law 
of decisions of the 


Lists, and a list 


American Bar Committee not here 
tolore reported. 


The 
the Canons of Ethics and the Opin 


history of the formation ol 
ions which interpret their applica 
tion, indicates that, like the common 
law of England, it has been a growth 
guided by experience tested by con 
crete instances. This is one reason 
why the Canons cover what might be 
“musde 


termed “felonies” as well as 


meanors”’, and, down the scale, to 


mere ‘torts’ and offenses against 
good taste 

It has been argued that the teach 
ing of the Canons of Ethics, their ap 
plication and philosophy, would be 
useless because a person is either eth 


ical or he is not ethical. The write 


of this review cannot concur. This 
book should be a sine qua non in 
the curriculum of every law school. 


Those who urge that ethics are un 
teachable probably agree with G. I 
Moore 


simple 


who held that “ ‘Good’ is a 


notion, just as ‘yellow’ is a 


You 


manner of means explain to anyone 


simple notion. cannot by any 


who does not already know it, what 


‘yellow’ is.” (Principia Ethica, 1922.) 
[The numerous inquiries, however, 
and what is 


as to what conduct is, 


not, within the rules of the game, 


and the difficulties which occasion- 
ally arise in passing judgment on 
specific cases which are called into 
question, would all seem to indicate 


that intuition by itself is insufficient 






as a guide tor right conduct, and that 


without intelligent understanding 
and reflection, standards become con 


fused and may possibly fall into dis 


repute. 

Ethics has been defined by Web 
ster as: ‘““The science of moral duty; 
more broadly, the science of the 


ideal human character and the ideal 
The 


ethics 


ends of human action chiel 


problems with which deals 
concern the nature of the summum 
bonum, or highest good, the origin 
and validity of the sense of duty, and 
the character and authority of moral 
ethics, o1 the 


obligation.” Legal 


guide to the conduct of a lawyer, 


must transcend the mores of the 
community. 

\s a compendium the book is ex 
tremely valuable because it not only 
sets forth general principles but also 
points out a great many situations in 
which the application of these prin 
ciples has been called for. This col 
lection of cases is of the greatest val 
ue as a guide, because, as has been 


“We 


theoretically a moral stand 


very well said, cannot ask 
whether 
that 


ard ought to be followed for 


presupposes another standard by 
which we judge. Hence all standards 
are presuppositions—and we can 
rationally ask only what standard o1 
used in fact as a basis 
for moral judgments.” (W. D. La 


mont, The Principles of Moral Judg 


standards are 


ment, 1946.) 
The great contribution made by 
Mr. Drinker and his Committee as 


shown in this book, which is an ex 
cellent history and commentary, as 
well as a compendium, is that there 
have been formulated and promul 
gated moral judgments and guides 
to conduct which by the very act ol 
proclamation become a part of cul 
rent custom and tradition, and bind 
ing upon the conscience of the in 
dividual lawyer. 

Chis is particularly valuable in a 
time when, as has been well stated, 
the tragedy of contemporary ethical 
theory is that its thinkers have been 
unable to think together, that “Upon 
the area of today’s ethical thought, 
one has the impression of being con 
fronted by a jungle in which trunks, 
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and briars, are in 


branches, 


vines, 
tertwined in rich but tangled pro 
fusion, quite without principle o1 
(Hill, 
porary Ethical Theory, 1950.) And, 
as Hill states, when the older struc 


common purpose.” Contem 


tures of political and economic orde1 
are crumbling, and the long secure 
anchors of personal morality are los 
ing their hold, it becomes of the first 
importance that standards of stabil- 
ity be arrived at, particularly in the 
profession whose business it is to se 
cure the administration of justice. 
In spite of all the inherent difficul 
ties, the legal profession is the only 
guild which has for uncounted years 
and sincere 


maintained an earnest 


attempt at self-discipline, which, 
aside from large financial outlays, 
has entailed the additional loss of 
thousands of hours of time on the 
part of the self-sacrificing lawyers 
who volunteer their services. 

With reference to the procedure 
the 


adopted in the various jurisdictions 


for discipline of lawyers as 
of the United States, the author has 
stated: 

The practice and procedure for dis 
ciplining lawyers varies in the several 
states, and it would not seem worth 
while to attempt to detail it as of the 
present date, some generalizations be 
ing here sufficient 
In the twenty-odd pages devoted 

to this subject, the author has pre 
excellent material 


sented much 


which illuminates the main theme 
of the book, but of course a thorough 
would have to be 


discussion em 


bodied in a work exclusively de 
voted to this subject and much more 
extensive in its documentation. In 
this connection it may be noted that 
a Special Committee on Disciplinary 
Procedures of the American Bar As 
sociation, of which Forrest C. Don- 
nell is Chairman, is in the process of 
preparation of a model rule of court 
governing procedure in disciplinary 
matters. 


There is, on pages 162 


to 167, a 
discussion of the pros and cons of the 
ethics of a lawyer employed by an 
organization to deal with the indivi- 
dual problems of the members there- 


of. The undersigned believes that the 
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Opinions of the American Bar Asso 
ciation Committee on Unauthorized 
this 
and 


well 
the 
interest of the public. The commer 


Practice in regard are 


founded, tend to protect 


cialization of legal services by motor 


clubs and tax has re 


the 


associations 


peatedly been condemned by 
courts, and shown to be contrary to 
the public interest. (See 5 Law and 
Contemporary Problems, published 
by the School of Law of Duke Uni- 
(Winter, 1938) and many 
People ex rel. 
Courtney v. Association of Real Es- 
tate Taxpayers, 354 Ill. 102, People 


ex rel. Chicago Bar Bar Association 


versity 


decisions such as 


v. Motorists Association, 354 Ill. 595, 
People ex rel. Chicago Bar Associa- 
tion v. Chicago Motor Club, 362 Ill. 
50.) In these days, the drive toward 
collectivization and commercializa 
tion must be resisted first of all in 
the legal profession which for so 
many centuries has protected the 
rights of individuals. 

In congratulating the author upon 
this work, we feel impelled to close 
with a quotation from another law 
yer-philosopher. Morris R. Cohen, in 
Reason and Nature (1931), page 426, 
has stated: 


The deeper and more ancient wis 
dom is to recognize that divine pet 
fection is denied to human beings in 
legal as well as in other practical af 
foolishness t 


fairs. It is romantic 


expect that man can by his own puny 
efforts make a heaven of earth. But to 
wear out our lives in the pursuit ol 
worthy though imperfectly attainable 
ideals is the essence of human dignity. 
CHARLES LEVITON 


Chicago, Illinois 


Tur STATESMANSHIP OF 
THE CIVIL WAR. By Allan Nevins. 
New York: The 


pany. 1953. $2.25. Pages 82. 


Macmillan Com 


There is more meat in this slim 
volume than in many a more weighty 
Allan 


Prize winner and author ol a history 


tome. Nevins, twice Pulitze. 


of our nation! which, even though 
incomplete, has already assured him 
of a permanent place among con 
has in three 


temporary historians, 


brief chapters? undertaken to ana 
lyze the qualities of political leader 
ship (or lack of those qualities) 
which influenced the course of the 
Civil War and determined at least 
in part its outcome and effect. The 
breadth of vision, keenness of insight 
and grasp of factual implication 
which he displays throws much new 
light upon a subject that has long 
been obscured by the shadow which 
the military aspects of the war have 
cast upon it. 

The the conflict 
imposed limitations upon the states 
manship which it was capable of en 
gendering. Mr. 


very nature of 


Nevins speaks ol 
“the tragically negative and destruc 
tive nature of the crisis, to which 
Jefter 
son Davis, on the other hand, nevei 


Lincoln alone rose superior”. 


did so. Even in his own view, his 
talents were military and not politi 
cal; and no doubt it is true that ‘the 
post he would have preferred was 
general of the Confederate armies”’. 
In fact the very resort to force of 
arms was an admission that all othe: 
methods had failed; as Mr. Nevins 
puts it, “the headlong rush of the 
cotton states to form a new repub 
lic may certainly be treated as a 
confession of bankruptcy in states 
manship”’. Furthermore, ‘““The South 
ern republic indeed had the seeds 
of death implanted in it in birth”, 
for “on the one side, it fought for a 
noble ideal of liberty; on the other, 
for the institution of servitude. It 
stood in an equivocal position on 
Mr. 


points out, “the shot against Sumter 


the world stage.” As Nevins 
doomed slavery no matter how the 
fortunes of the ensuing war went”. 

Under these circumstances, it 
would have required a leader com 
parable to those of the Revolution 
ary period to maintain the unity 
and integrity of the South. Davis fell 
far short of this ideal. Although, as 
Mr. 


efficiency in dispatching business that 


Nevins notes, “he showed an 


his great rival in Washington never 
approached”, still he is subject to the 


1. Ordeal of the Union, Volumes | and II, 1947 
Volume Ill, 1949. 
2. Originally delivered as the 


Lectures at the University of Virginia 
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same strictures passed upon the 
members of his cabinet, who are de 
scribed as “efficient administrative 
heads who signally failed to exercise 
any broad Southern influence; they 
succeeded as workers but failed as 
Of Mr. 


says, “combined a re- 


inspirers”’. Davis himself, 


Nevins he 
markable capacity for making foes 
with a remarkable incapacity for 
mobilizing friends”; qualities demon 
strated by the fact that he found it 
necessary to make eight changes in 
his cabinet during a period when 
Lincoln made only four, and to veto 
thirty-nine acts of Congress while 
Lincoln was going to the greatest 
lengths to avoid the use of the veto. 
Chere is much merit in Mr. Nevins’ 
suggestion that for Southern states 
manship we must look not to Davis 
and the politicians but to Lee in the 
postwar period, who refused to pro 
long the fight for a hopeless cause 
and took the initiative in healing the 
North 


he South can well be proud that 


breach between and South. 
“as the figure of Lincoln the states 
man disappeared from the national 
stage, the figure of Lee the statesman 
momentarily appeared upon it”. 
Lincoln's qualities as a statesman 
cannot of course be gainsaid; he 
shared the ability of the nation’s 
founders to look beyond the issues 
of the moment to the goal of the 
future. But he too was human, al 


though his human failings have 
sometimes been lost sight of in the 
idealized portrait painted by late 
generations. Mr. Nevins brings us 
back to reality by reminding us that 
“he was by no means distinguished 
as an administrator”; that “repeated 
ly, as was inevitable, he committed 
grave errors of judgment’, and that 
‘he could be censured for some very 
unhappy interferences with military 


, 


strategy”. On the other hand, it was 
these very human qualities which 
permitted him to weld the North 
the 


Nevins 


into a spiritual unity which 
South Mr. 
refers to his “supreme dexterity in 


never achieved. 


managing both his associates and 


the mass opinion of the country”, 
ind characterizes him as “the grand 


harmonizer of the North’. Not that 


either he or his advisers were willing 
to compromise principles to obtain 
harmony; as Mr. Nevins puts it, “he 
said ‘no’ with a good-natured air, 
but he said it often and positively”. 
But his powers of persuasion were 
so great, and his ability to inspire in 
little of 


pronounced, that dissension rarely 


others a his own faith so 
had an opportunity to develop. Not 
did he consider himself above pla 
cating his enemies. Mr. Nevins points 


Lincoln’s 


out that, “any reader of 
wartime letters must be struck by 
one fact: the extent to which they 


are addressed, not to his friends, but 
to his opponents and critics.” 
Another of his great qualities was 
his power to gauge the temper of the 
public. Nowhere was this more ap 
parent than in connection with the 
Emancipation Proclamation. Lin 
coln’s own attitude towards slavery 
As Mr. Nev- 


ins describes it: “Always a believer in 


was rather conservative. 


gradualism, Lincoln to the very end 


of the war thought that gradual 
emancipation, with compensation to 
all loyal owners and perhaps all own 
ers loyal or disloyal, would be fatrei 
to the Southern white man, to the 
Negro, and to the nation as a whole 
than a sudden destruction of slavery.” 
But as the war progressed, he real 
ized that more drastic measures were 
demanded; and at the precise mo 
ment when the public was most 
receptive he acted. Mr. Nevins obvi 
ously concurs when he says that “all 
students of history have agreed that 
the step was taken at precisely the 
right moment, and in precisely the 
right way”. 

But it was Lincoln’s transcendence 
of immediate objectives which gave 


Mr. 


Nevins points out that, even while 


him the stature of statesman. 


directing a war against the South, 


“he equally kept in mind the future 
harmony of the whole nation”; and 
that he “never once spoke unkindly 
of the Southern people, and never 
went beyond a measured severity 
even in condemning those he con- 
sidered their worst demagogues”’. 
Surely his death was, as a Richmond 


newspaper desc ibed it, “the heaviest 


Books for Lawyers 





blow which has ever fallen upon the 
had 
doubt many if not all of the tragic 


South”; for he survived, no 
events of the Reconstruction period 
would have been avoided. ‘We all 
know how mild and generous was 
Lincoln’s plan of reconstruction”, 
says Mr. Nevins; but unfortunately 
we are prevented from knowing what 
the effects of that plan would have 
been had it been followed. His gen- 
erosity in this respect only serves to 
which Mr. 
Nevins makes of “Lincoln as more 


confirm the estimate 


than a statesman” when he says: 
In this concept that the American 
Civil War was a struggle for the future 


of humanity, Lincoln joined hands 


with the Revolutionary statesmen 
Washi: gton, Jefferson, Madison, Ad 
ams—who had a vision of the creation 
of a new and brighter civilization; who 
believed that they were throwing open 
the gates to a higher, better future for 
all men. 

WALTER P. ARMSTRONG, JR. 


Memphis, Tennessee 


T HE PEOPLE’S RIGHT TO 
KNOW. By Harold L. Cross. New 
York: Columbia University Press. 
1953. $5.50. Pages xvii, 405. 

If the challenging title, The Peo 
ple’s Right To Know, should cause 
anyone to pick up the volume for 
week-end reading, such a person may 
find the going heavy. 

The 405-page book is a compen- 
dium of references to statutes and 
judicial decisions respecting access 
to records and proceedings of a pub- 
lic or semipublic character, the first 
such work ever put together so com- 
prehensively. The task was originally 
done for the American Society of 
Newspaper Editors. It is an excel- 
lent job. However, like a dictionary 
or an encyclopedia its use is mainly 
as a reference book. 

The thorough and valuable under- 
taking is leavened by an interesting 
interesting preface, 
an interesting introduction and quot- 
able passages at the chapter headings. 
Well-indexed, the text and the 140 
pages of notes to the text will give 


foreword, an 


you everything available respecting 
your right or your lack of right to 
obtain public or semipublic records 
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from an obstinate official and to ob 


tain access to meetings which are 
public or should be public. 

As the cover says, it is “a manual 
of arms on combating news suppres- 
sion”. It is considerably more than 
that, for it is an equally effective 
manual of arms in meeting and in 
stopping eyes which may seek to go 
beyond the proprieties. 

‘THOMAS L. MARSHALL 
Chicago, Tlinois 


Pusuic ACCOUNTABILITY 
OF FOUNDATIONS AND CHAR 
ITABLE TRUSTS. By Eleanor K. 
Taylor. New York: Russell Sage 
Foundation. 1953. $3.00. Pages 231. 

“Foundations should not only op 
erate in a goldfish bowl—they should 
operate with glass pockets.” To point 
the path to appropriate accountabil 
ity and yet avoid the perils of gov 
ernment control is the quest of this 
book. It is a serious study, compactly 
and ably written, of an important 
area in modern life. Professor Taylor 
embarks on a voyage of discovery to 
chart the vast sea of foundations 
(trust and corporate). The range is 
from the small family trust to the 
gigantic Ford Foundation; and from 
the Elizabethan Statute of 1601 to 
the Revenue Act of 1951. 

Our society grants to foundations 
the high privilege of tax exemption; 
in return, foundations owe the duty 


Ac 


broad 


accountability. 
the 
sense, not simply financial account- 


of reasonable 
countability is used in 
ing. Three times within a generation 
challenges to foundations have as 
sumed major proportions. Philan- 
thropy, it was claimed, is no more 
than “withheld wages’’—a social dan- 
ger, not a social good. Have founda- 
tions been used as tax-free deposi 
tories for risk capital? Recently, the 
House Select Committee inquired 
into charges that foundation funds 
had been used to further un-Ameri 
can and subversive ideologies. 

lo impose rigid government con 
trol is to dry up the sources of funds 
for research, pioneering and experi 
mentation in the social sciences. The 
House Select Committee concluded 
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that foundation funds are the ven 
ture capital in advancing the fron 
tiers of knowledge. As we safeguard 
freedom in private enterprise, so 
must we protect freedom of inquiry 
in social welfare, to explore the un 
popular, to challenge accepted be 
liefs: tomorrow’s Einstein may dis 
cover a law of relativity among men 
and nations. 

But existing statutes permit abuse 
Only New 


Hampshire and Rhode Island, re 


of freedom. two states, 


quire the registration of public 
trusts. Examining the laws and pro 
cedures in twelve representative 


states, Professor Taylor concludes 
that at present the legislative and 
judicial grant of powers through 
corporate charter or trust instrument 
does not exact adequate accounting, 
and that attempted self-regulation by 
foundations is not a satisfactory solu 
tion. Charitable corporations live 
and die almost anonymously; chari 
table trusts go virtually unnoticed. 
What to do: The Model Non-Prof 
it Corporation Act (American Bar 
Association, 1952) is set out as Ap 
pendix B. The Commissioners on 
State 
work drafting a model law on trust 


Uniform Laws are now at 
supervision. Professor Taylor recom 
mends supervision at the state, not 
the national, level; all public trusts 
shall the the 


attorney general, and shall report 


register in office of 


annually; adequate administrative 
machinery must be provided; and 
safeguards against tax avoidance, ini 
Act of 1951, 


should be strengthened and supple 


tiated in the Revenue 


mented. 
Louts S. GOLDBERG 


Sioux City, Towa 


Tue BABYLONIAN LAWS. Vol- 
ume I—Legal Commentary. Edited 
by G. R. Driver and John C. Miles. 
Oxford University Press. 
1952. $10.00 Pages xxxi, 517. 


light oI 


London: 


This is no volume for 


casual reading; it is essentially an 


authoritative, detailed reference 


commentary, on the laws of Ham 


murabi and the related Sumerian 


and Akkadian legal materials. The 


authors need no introduction to any 
one familiar with scholarship in the 
held of primitive and Biblical law. 
These two Oxford scholars, Drive 
the philologist and Miles the lawyer, 
already them 


have distinguished 


selves as the authors of The Assyrian 


Laws, which made available in Eng 


lish for the first time a translation 
and full commentary of all the 
known Assyrian laws. The present 


volume covers only the commentary 


on the Babylonian laws; the trans 


lation, in a second volume, will fol 


low. This separation of the transla 


tion from the commentary would 
weaken the work but for the fact 
that there are already available in 


English a number of satisfactory 


translations, one of the best being 


that of Dr. Meek in Pritchard’s 
Ancient Near-Eastern Texts. This 
commentary, of course, can most 


profitably be used only with an ac 
ceptable translation; normally, any 
purchaser of this volume will al 
ready have one or more translations 
of the basic material, the laws of 
Hammurabi. 

Che 


legal and historical background of 


introductory essay—on_ the 


Hammurabi’s laws—is, undoubtedly, 


one of the best and most up-to-date 


brief studies of the origins and 


sources of the ancient Mesopotamian 


laws. This is followed by a concise 


description of the discovery of these 


laws and a survey article on the 


mechanical arangement and general 
content of the laws. At the end of 
the volume is an index-list of Baby 


lonian and Assyrian words, an index 


to all references to Biblical and 
other ancient laws, and a full, gener 
al index to the entire work. This 


text is a monument to the scholar- 
ship of detail. Its approach is micro- 
brooding 


scopic, not telescopic. A 


preoccupation with language-mean 


ing hovers over each page. It 1s, 
perhaps, fair to say that there is 
more philology than law in the 


book, though I hasten to add that, 


from the nature of the material, 


this is probably inevitable. Here one 
will find the daybreak of legal his 


tory, as two careful scholars have 
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painstakingly inventoried it. To 
most lawyers, it will be enough to 
now that such a wo xists; to a 
k that h a work exists; t 


few, it will be an introduction to 


how man, neerly four 


ago, 
the earliest forms of legal problems 
The 


laws of 


the study of 


thousand years coped with 


which are still with us. 
the 


many 


similarities to other 


ancient peoples footnote the thesis 


that there was a common, legal tra 


dition of the ancient Near East, and 


that this is the one to which our 


modern law can trace its ancestry. 


Can we not still detect in modern 


criminal law an odor of the ancient 
lex talionis? Are not our cases deal- 


ing with the rights of 


propet ty 


married women but latter-day de- 


scendants of the Babylonian percep 
tion that the wife must be recognized 
as more than just a slave-chattel? Is 
not the ancient punishment of one 
built house col- 


W hose ( arelessly 


lapsed on someone a clear beginning 


of our law ol negligence? Were not 
these ancient schedules of fees and 
prices the forerunner of the concept 


stake 


in the charges made for goods and 


that society as a whole has a 


services? And so the list might be 


extended through dozens of related 
ideas. An awareness of these early 
beginnings of modern legal thought 
gives a satisfying depth and perspec 
tive to our analysis of present-day 
problems. 

few 


Unfortunately, practitioners 


will have both the time and the 


inclination to exhaust the possibili 
as The Babylon 
ian Laws. Its use by the Bar is likely 


ties of such a study 


to be occasional—to settle an argu 


ment or add a “scholarly” touch to 


a brief or speech. More is the pity! 
It deserves better treatment at the 
hands of the profession which has 
exhaustive 


here an authoritative, 


Shepard’s Citations Celebrates Its 80th Birthday 


® In the course of publishing articles 
of interest to the legal profession, 
we pause to note the eightieth anni- 
versary of Shepard’s Citations with 
out whose citation system the prep 
aration of most of these articles 
would have been much more difficult 
than it was. 

In 1873, Frank Shepard began pro 
viding attorneys in Chicago with a 
case Citation service limited in scope 
Now, 
eighty years later, there are compact 


and cumbersome in _ form. 
Shepard publications meeting the 
citation requirements of every attor 
ney in every jurisdiction throughout 
the United States. Basic bound vol 
umes kept current with periodic 
cumulative supplements show cita 
tions to every case reported in the 
state reports and in the National 
Reporter System and to every case 
decided in the federal courts as well 
as Citations to constitutions, to stat 
and to other 


utes, repositories of 


the law. 


To have extracted from citing 


sources and to have compiled in 
readily usable form millions upon 
millions of citations and to add to 
such compilations almost a million 
half 


alone 


and a new citations each yea 


would represent an accom 
plishment worthy of noting here. 
The Shepard publications, however, 
comprise much more than a mere 
listing of citing references. Within 
the scope of each publication there 
are indicated by letter-form abbrevi 
ations all the available “history” of 
“treat 


each cited case and all the 


ment” accorded each cited case by 
the authorities citing it, as well as 
both the 


“history” of each cited statutory pro 


legislative and judicial 
vision. Through the use of superiot 
figures, Shepard's also indicates each 
particular point of the law set forth 
the cited 


in the syllabus of case 


which is dealt with in the citing case, 


thus permitting one to select those 


Books for Lawyers 


study of the oldest, substantial body 


of laws known to man. Certainly 


it should be in every legal library 
making any pretense of a definitive 
collection on legal history. Due to 
the recent discovery and translation 
of some of the laws of city-states in 


Akkad, 


source material for the code of Ham- 


Sumer and which were 


murabi, this volume _ supersedes 
and supplants older volumes on the 
Babylonian laws. The well-read law- 
ver will, at least, wish to have access 
to the book. Once he has examined 
it, he may be beguiled into reading 
more of it. If so, he will find the ex 
perience rewarding. There is more 
than a grain of truth in the desk 
motto before me as I write, “Knowl- 
edge makes a man fit company for 
himself.” 
Di_cArp S. GARDNER 


Supreme Court Library 


Raleigh, North Carolina 


citing references in which he is inter- 


ested without having to read all 
citing references shown. 

This 
densed form constitutes a complete 


wealth of material in con- 
system of legal research encompass- 
ing both the rapid location of cases 
and statutes in point and an analysis 
of the extent to which those cases 
and statutes still represent the pre- 
vailing law. 

As the Shepard organization ap- 
proaches its eighty-first year, it may 
take justifiable pride in the knowl- 
edge that its publications rest secure- 
ly on the shelf of the truly great law 
books used and acclaimed alike by 
the Bench and Bar of the entire na- 
tion. 

lo commemorate its eightieth an- 
niversary, Shepard’s has published a 
booklet entitled Four Score Years 
of Service to the Legal Profession 
and will gladly send a copy to any 


one requesting it. 


December, 1953 * Vol. 39 


1091 












CONSTITUTIONAL LAW 


Submission of Allegedly Coerced 
Confessions to Jury. 
® Stein v. New York, Wissner v. New 
York, Cooper v. New York, 346 U. S. 
156, 97 L. ed. (Adv. p. 1007), 73 S. 
Ct. 1077, 21 U. S. Law Week 4469, 
(Nos. 391, 392 395, 
June 15, 1953.) 

The three petitioners in 













































and decided 
these 
cases challenged the validity, under 
the Fourteenth Amendment, of New 
York's treatment of allegedly coerced 
confessions introduced in a trial for 
felony murder. Two of the defend 
ants confessed during police inter- 
rogation. Later, they alleged that 
The 


trial judge heard evidence on the 


the confessions were coerced. 
issue of coercion in the presence ol 
the jury and left determination of 
that question to the jury. The jury 
returned a general verdict of guilty. 
(he Supreme Court affirmed the 
convictions in an opinion written 
by Mr. Justice JACKSON. 

Ihe Court found no constitution 
al infirmity in the New York pro- 
cedure for excluding coerced con 
fessions, discounting petitioners’ 
charge that they could not take the 
stand to support their charges of 
police brutality without becoming 
subject to general cross-examination. 
rhe Court acknowledged the possi- 
bility of abuse of cross-examination 
in such a case but pointed out that 
this was subject to control by the 
trial court, and that since none of 
the defendants had taken the stand, 
there was no question of any abuse 
of the trial court’s discretion. The 
that 
functions 


Court declared the states are 


free to allocate between 
judge and jury as they see fit, and 
that the 


nothing in Fourteenth 


Amendment forbade leaving to the 


Reviews in this issue by Rowland L. Young 
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jury the question of the voluntary 
nature of the confessions. 

Although the rendering of a gen 
eral verdict made it impossible to 
tell whether the jury had relied upon 
the confessions in reaching its de 
cision, the Court held that the con 
fessions were a permissible founda 
tion for a finding of guilty. After a 
review of the facts, the Court con 
cluded that the record showed suffi 
basis to the state 


cient support 


courts’ holding that no_ physical 
or psychological coercion was used 
to obtain the confessions. The Court 
also refused to overturn the judg 
ment because the confessions were 
made while prisoners were being il 
legally held incommunicado before 
arraignment. New York law does not 
render such a confession inadmiss 
ible, and the Court pointed out that 
the Fourteenth Amendment does not 
impose such a rule of evidence on 
the states, although, in its supervi 
the federal courts, 


the 


sory power ovel 


the Court has banned use of 

such confessions in federal courts. 
The Court then considered wheth 

constitutionally 


er the jury could 


convict on the other evidence if it 
had rejected the confessions. In de 
termining that it could, the Court 
distinguished cases, notably Malin 
skiv. New York, $24 U.S. 401, which 
the 


contained effect 


that a 


language to 


verdict must be set aside 


after introduction of a coerced con 
fession “even though the evidence 
might 
the 


apart from the confession 


have been sufficient to sustain 
jury’s verdict”. It was said that the 
present case was much different from 
the case where a judge has made a 
final determination that a confession 
is admissible and the jury considers 
it as part of the evidence on the issue 
of guilt and the admission of the con 


fession is later held to be erroneous. 


George Rossman 


Editor-in-Charge 


The Court found that the evidence 
was ample to support the verdict 
without the confessions. 

No. 


392, had not confessed but he was 


Wissner, the petitioner in 


implicated by the confessions of 


Stein and Cooper. The Court dis 


posed of his contention that his 
inability to cross-examine accusing 
witnesses—that is, the confessors 


The 


Court said that basically this ob- 


denied him his federal rights. 


jection amounted to an argument 
that as to Wissner, the confessions 
were hearsay. The Court refused to 


read the hearsay rule, “with all its 


subtleties, anomalies and ramifica 


tions” into the Fourteenth Amend- 
ment. 
Mr. Justice BLAcK, wrote a dis- 


senting opinion in which he argued 
that the Court was sanctioning the 
“arbitrary seizure and secret ques 
tioning” of the petitioners and was 
holding that states are free to deny 
defendants an opportunity to con- 
front and cross-examine witnesses 
against them. 

Mr. Justice FRANKFURTER, also dis 
senting, joined by Mr. Justice BLACK, 
said that he read the record as show- 
ing that the confessions were the 
product of coercion by the police, 
and he objected to the Court’s hold- 
ing that a defendant must not only 
show deprivation of a constitutional 
right, but also must prove that if the 
evidence unconstitutionally admit 
ted were excised, there would not be 
enough left to authorize a verdict of 
guilty. This, he declared, overturned 
a “settled principle of constitutional 
law”. 

Mr. Justice DouGLas, joined by 
Mr. Justice BLack, objected to the 
implication that if the denial of 
constitutional rights was not pre] 


udicial, if there was enough othe 
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evidence to convict, the conviction 





could stand. 

The cases were argued by John J. 
Duff, Bertram Wegman and Peter L. 
F. Sabbatino for the petitioners, and 
by John J. O’Brien and John C. Mar- 
bach for the respondent. 


CONSTITUTIONAL LAW 


Fourteenth Amendment Forbids Award 
of Damages for Breach of Racial Re- 
strictive Covenant 


® Barrows v. Jackson, 346 U. S. 249, 
97 L. ed. (Adv. p. 961), 73 S. Ct. 1031, 
at as. &. Week 4451. (No. 517, 
decided June 15, 1953.) 

Shelley v. Kraemer, 334 U. S. 1, 
92 L. ed. 1161, 68 S. Ct. 836, 
in 1948, held that 


covenants could not be enforced in 


Law 


decided 
racial restrictive 
equity against Negro purchasers be 
cause such enforcement would con 
stitute state action denying equal 
protection of the laws. In the present 
case, the Supreme Court went one 
step further and held that the Four 
teenth Amendment also forbids an 
action at law for damages against one 
of the cocovenantors who broke the 
covenant. 

Mr. Justice MINTON, speaking fot 
the Court, reasoned that, while vol 
untary adherence to the covenant 
was individual action, and therefore 
not violative of the Constitution, a 
state court judgment compelling the 
defendant to pay damages for breach 


of the covenant, “would be for the 
State to punish her for her failure to 
perform her covenant to continue to 
discriminate against non-Caucasians 
in the use of her property. The result 
of that sanction by the State would 
be to encourage the use of restrictive 
covenants.” This, the Court decided, 
was state action just as surely as it 
Was state action to enforce the cove- 
nants in equity. 

The Court had some difficulty with 
the fact that, unlike the Shelley case, 
no non-Caucasian was before the 
constitu 


The 


rule” 


Court claiming that his 


tional rights had been denied. 
Court afhirmed the “salutary 
that a 


constitutionality unless he can bring 


party cannot challenge 


himself within the class whose rights 











are infringed, but held that this was 


a “unique situation” in which the 
rule was outweighed by the need to 
protect the fundamental rights which 
would be denied by permitting the 
damages action to be maintained.” 
Mr. Justice Reep and Mr. Justice 
JACKSON took no part in the consid 
eration or decision of the case. 
CHIEF JUSTICE VINSON, dissenting, 
took the position that the Court 
should not have taken jurisdiction 
since there was no defendant before 
the Court seeking vindication of his 
He de 


clared that the Court’s opinion “de 


own constitutional rights 
cides the merits and then, comforted 
by its decision on the merits, resolves 
its doubts that it has power to decide 
the merits”. 

The case was argued by J. Wallace 
McKnight for the petitioners, and by 
Loren Miller for the respondent. 


LIMITATION OF ACTIONS 


Application of Wartime Suspension of 
Limitations Act 


® Bridges v. United States, 346 U. S. 
209, 97 L. ed. (Adv. p. 973), 73 S. Ct. 
1055, 21 U. S. Law Week 4457. (No. 
548, decided June 15, 1953.) 

This case was the culmination of 
another move by the Government 
against Harry Bridges, controversial 
leader of the West Coast longshore- 
men. Twice before, the Government 
failed in its attempts to deport 
Bridges, a native of Australia, on the 
ground that he was a Communist. 
Ihe present case arises out of perjury 
allegedly committed by Bridges and 
two others when the union leader 
was granted citizenship in 1945. 

In 1949, the three were convicted 
of committing a fraud against the 


United States when they swore in 
the naturalization proceeding that 
Bridges was not and never had been 
a Communist. Count I of the in 
the general 


and III 
Act 


dictment was laid unde1 
conspiracy statute; Counts II 
were based on the Nationality 
of 1940. 

Mr. Justice BuRTON, speaking for 
the Supreme Court, reversed and 
remanded, holding that the general 


three-year statute of limitations had 


not been suspended by the Wartime 


Review of Recent Supreme Court Decisions 





Suspension of Limitations Act. The 
Court said that the legislative history 
of that Act indicated that Congress 
had intended it to apply “only as to 
war frauds of a pecuniary nature o1 
of a nature concerning property”. 
rhe Court found further grounds 
for its holding in its interpretations 
of a similar statute suspending the 
certain 
The 
Court had interpreted the earlie 


period of limitations for 


crimes following World War I. 


statute as limiting the suspension to 
offenses in which the defrauding or 


‘ 


attempt to defraud was “an essential 
ingredient of the offense charged”. 
Mr, Justice JACKsoN and Mr. Jus 
tice CLARK took no part in the con 
sideration-or decision of the case. 
Mr. Justice REep wrote a dissent- 
ing opinion in which CHIEF JUSTICE 
Mr. MINTON 
The dissent 


Justice 
held that 
legislative history showed that, while 


VINSON and 


joined. the 
frauds of a pecuniary nature were 
uppermost in the minds of Congress 
in enacting the Suspension of Limita- 
tions Act, there was nothing to indi 
cate that other frauds against the 
Government were intended to be 
excluded. 

The case was argued by Telford 
Taylor for the petitioners, and by 


John F. Davis for the respondent. 
LIMITATION OF ACTIONS 


Application of Wartime Suspension of 
Limitations Act 


® United States v. Grainger, United 
States v. Clavere, 346 U. S. 235, 97 
L. ed. (Adv. p. 987), 73 S. Ct. 1069, 
21 U. S. Law Week 4465. (Nos. 634, 
635 and 636, decided June 15, 1953.) 

The situation in these cases is the 
United States, 
the 


reverse of Bridges v. 
reviewed supra. Here, lowe1 
courts had dismissed indictments al 
leging violations of the False Claims 
Act, on the ground that the Wartime 
Suspension of Limitations Act was 
not applicable and the general three 
year statute of limitations had run. 
Che Supreme Court, again speaking 
through Mr. Justice BURTON, reversed 
and remanded, this time holding the 
Suspension Act applicable. 

The difference lay in the facts. The 
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defendants were accused of present 
ing false claims to the Commodity 
Credit Corporation. The indictments 
were found in 1952. The Court had 
no trouble in deciding that the al- 
leged false claims (which consisted 
of certifications that certain put 
chases of wool had been made when 
the accused knew that no such pur- 
chases had been made, or at least 
that no such purchases had been 
made at the prices certified) were of 
a pecuniary nature so that the Sus- 
pension Act applied. 

Earlier decisions of the Court, fol- 
lowing World War I, the 


suspension to offenses in which the 


limited 


fraud is an “essential ingredient’. In 
holding that the offenses alleged here 
fell within that category, the Court 
that the 
cluded “the making of claims upon 
the 


pointed out offenses in- 


Government for payments in 
duced by knowingly false representa- 
tions”. The Court distinguished false 
claims from false statements, saying 
that the former were fraudulent at 
tempts to “induce the payment of a 
claim for money or property” while 
the latter contained no such ingre- 
dient. 

The that the 


Suspension Act extended the time 


Court determined 


for prosecution of the 1946 offenses 


oO 


through 1952. It cited the statutory 


language: “. .. The running of any 
existing statute of limitations 
shall be suspended until three years 
after the termination of hostilities .. . 
as proclaimed by the President. . . .” 
Che Presidential proclamation end- 
ing the hostilities as of December 31, 
1946, automatically caused the stat- 
ute of limitations to start running 
on December 31, 1949, the Court 
decided. 

Mr. Justice BLack, Mr. Justice 
FRANKFURTER and Mr. Justice Douc- 
LAS announced that they would adopt 
the 


Hand in 


reasoning of Judge Learned 
United States v. 


199 F. 2d 645, and afhrm dismissal 


Klinger, 


of the indictments. 

The cases were argued by John F. 
Davis for the United States, by Jack 
]. Miller for the appellee in No. 634, 
and by John V. Lewis for the appel 


lees in Nos. 635 and 636. 
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STATUTES 


Stay of Execution of Convicted Atom- 
ic Spies Vacated 
® Rosenberg v. United States, 346 
U. S. 273, 97 L. ed. (Adv. p. 1040), 
73 S. Ct. 1152, 21 U. S. Law Week 
1491. (Decided June 19, 1953.) 

The 


opinions on Mr. Justice DouGLas’ 


Court handed down seven 


grant of a stay of execution of 
Julius and Ethel Rosenberg, con- 
victed of violation of the Espionage 
Act of 1917. Mr. Justice DouGLas 
had granted the stay on June 17 so 
that the lower courts could dete1 
mine the “question of the applica- 
bility of the penal provisions of § 10 
of the Atomic Energy Act”. Under 
that statute, a sentence of death can 
be imposed only upon recommenda- 
tion of the jury. No such recom- 
mendation was made in the case of 
the Rosenbergs. 

Che Court convened on June 18 
in a rare special term to consider 
the application of the Attorney 
General to review the stay. On June 
19, a per curiam opinion was entered 
vacating the stay. The full opinions 
were filed later. 

CHIEF JUSTICE VINSON, writing for 
the 


dural steps leading to the issuance of 


Court, summarized the proce 
the stay, ruled that the Court had 
power to deny the stay, and declared 
that there was no question of Mr. 
Justice DoucLas’ power to issue the 
stay. The Court declared that, while 
ordinarily stays granted by individ- 
ual Justices should stand until re- 
viewed in ordinary channels, the 
Court had acted in this case because 
the circumstances were unusual, and 
the question to be adjudic ated was 
entirely a question of law, not of 
fact, 


Statutory con 


Court 


involved 
that the 
equipped to determine. 


and 
struction was 
Mr. Justice JACKSON wrote a con- 
CHIEF 
Justice Vinson, Mr. Justice REeEp, 
Mr. Justice Burton, Mr. Justice 
CLARK Mr. Justice MINTON 
joined. This opinion argued that the 


curring opinion in which 


and 


Atomic Energy Act, passed August I, 
1946, was not applicable since the 
crime of which the Rosenbergs were 











convicted was begun in 1944. “If 
Congress had tried in 1946 to make 
transactions of 1944 and 1945 of- 


fenses, we would have been obliged 
to set such an Act aside’’ as ex post 
facto, the opinion stated. It pointed 
out that the Atomic Energy Act did 
not supersede the Espionage Act, 
each statute being complete in its 
own field. Disapproval of the inter- 
vention of Edelman, who had peti- 
tioned for the stay as “next friend” 
of the 
pressed. The opinion called him a 
the 


Rosenbergs, was also ex- 


stranger to case who had “el- 
bowed out” the Rosenberg’s author- 
ized counsel. 

The concurring opinion of Mr. 
Justice CLARK, in which CHIEF JUus- 
rick Vinson, Mr. Justice Reep, Mr. 
Justice JACKSON, Mr. Justice BURTON 
and Mr. Justice MINTON joined, rec- 
ognized the power of Mr. Justice 
DoucLas to grant the stay, but de- 
nied the contention that the Atomic 


Act 
opinion invoked the rule that when 


Energy was applicable. The 
Congress proscribes certain conduct 
by more than one statute, the Gov 
ernment choose to 


may proceed 


under either applicable law. 


Mr. Justice BLack, dissenting, 
doubted whether the full Court had 
power to set aside the stay, and 


urged that the Court had not had 
time for sufficient study of the statu- 
tory construction question. 

Mr. Justice DouGLas, dissenting, 
took the position that the crime of 
the 
victed was a conspiracy that started 
prior to enactment of the Atomic 
Act 
four years after its passage, so that 


which Rosenbergs were con- 


Energy and continued almost 
the Act was controlling. 

Mr. Justice FRANKFURTER, dissent- 
ing, expressed the view that the 
applicability of the Atomic Energy 
Act was a substantial question and 
that the Court had acted in haste, 
before there had been time for 
thorough examination of the prob- 
lem. 

The case was argued by Acting 
Solicitor General Stern for the 
United States, and by Daniel G. Mar- 
shall in opposition to the Govern- 


ment’s motion to vacate the stay. 
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Condemnation . . . what is ‘‘just com- 


pensation’'? 


# In a condemnation proceeding the 
concepts of “just compensation” and 
‘fair market value at the time of the 
taking’ cannot be rejected simply 
because the land owner has disabled 
himself contractually from. selling 
at higher than a certain figure, ac- 
cording to the Court of Appeals for 
the Ninth Circuit, which has held 
that it was proper for a jury to con- 
sider the possible enhanced value of 
arid land after irrigation. 

Che plaintiff owned land in Wash 
ington taken by the United States 
for the Atomic Energy Commission's 
Columbia Basin Project. To prevent 
the act undet 


land speculation, 


which the project was authorized 
provided that any person receiving 
irrigation from the project must 
agree with the Secretary of the Inte- 
rior not to sell his land for more than 
the 


until five years after water became 


it was appraised by Secretary 
available. The plaintiff signed this 
the 
appraisal, and upon the trial as to 


agreement, Secretary made his 
just compensation the Government 
contended that this figure was bind 
ing. The 
value of $57.50 an acre, as against 


jury, however, found a 


the Secretary's appraisal of $8.00 an 
acre. 

The Court approved an instruc 
tion of the trial judge under which 
the jury was told that it could apply 
the willing-seller-willing-buyer the- 
ory and take into consideration that 
the buyer would be stepping into 


the plaintiffs shoes and would be 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publishing 
Company or in The United States Law 
Week. 
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Richard B. Allen” - 


ASSISTANT 





receiving the prospective benefits of 
irrigation. The plaintiff's contractual 
obligation not to sell above the ap 
praisal value “had nothing whatever 
to do with what a willing buyer 
might have offered”, the Court said. 

(U.S. v. Douglas, C.A. 9th, Octobe 


9, 1953, Pope, J.) 


Constitutional Law restrictive 


covenants. 


® The widow of a part-Indian soldier 
killed in Korea has been unsuccessful 
in her attempt to win damages from 
a private cemetery corporation which 
refused to bury her husband on the 
ground that under the lot-purchase 
contract “burial privileges accrued 
to members of the Caucasian 
When the 


the case occurred, in August of 1951, 


only 
race’. factual events of 
considerable publicity resulted, and 
the soldier was eventually buried in 
Arlington National Cemetery. 

In denying the widow’s action, the 
Supreme Court of Iowa ruled that 
l6ths Win 


nebago Indian, was not as a matte 


the soldier, who was 11 


of law a member of the Caucasian 
[he Court held, moreover, that 


the 


race. 


the restrictive racial clause in 
contract was not void as against pub 
lic policy and was not unconstitu- 
the Fifth and 


To fall un 


tional as violative of 
Fourteenth Amendments. 


der the bans of those Amendments, 


the Court declared, there must be 
some federal or state action present, 
and merely permitting the cemetery 
to stand on its contract and defend 
the suit in federal and state courts 


did 


“While we must recognize an evolu 


not constitute such action. 


tion of our society as disclosed by 
these recent decisions [Shelley v. 
Kraemer, 334 U.S. 1, and Hurd v. 
Hodges|,”’ the Court said, “all of 


the previous decisions may be dis 


tinguished from our present case in 





that they disclose the exertion of 
governmental power directly [Court's 
italics] to aid in discrimination, o1 


The 
Court felt that the planuff was ask- 


other deprivation of right.” 
ing for an extension of those deci- 
sions so as “to bar the recognition of 
such clauses in contracts between pri 
vate parties even though no active 
aid is given their enforcement”. 
Interesting in the light of the 
Bricker 


the 


\mendment controversy over 
force of treaties as domestic o1 
internal law is the Court’s conclusion 
Articles 55 and 56 of the United 
Charter had 


The Charter has “no ap 


that 
Nations no effect on 
the case. 
plication to the private conduct 
of individual citizens of the United 
States” and does not “‘have the force 
or effect of superseding our state 
laws relating to contracts”, the Court 
said. Like conclusions regarding the 
Charter have been reached by the 
Supreme Courts of Michigan in Sipes 
v. McGhee, 316 Mich. 614, and Cali- 
fornia in Fujit v. California, 32 Calif. 
2d 718. 

(Rice v. Sioux City Memorial Park 
Cemetery, Inc., Sup. Ct. lowa, Sep- 
tember 22, 1953, Larson J. 60 N.W. 


2d 110.) 


Constitutional Law . . . segregation . . 
equal protection of the laws. 


=" The San Francisco Housing Au 


thority’s so-called “neighborhood 
pattern policy”, under which certain 
housing projects are set aside for 
Negroes and Chinese while those 
racial groups are denied admission to 
other projects, has been overturned 
as a the Fourteenth 
Amendment by the California Dis- 


trict Court of Appeal, First District. 


violation of 


Although the Housing Authority 
abandoned its policy in 1949 as to 
projects constructed after that year, 


it was continued in force with respect 
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Lo proyects then 

The 
lenged in a mandamus action by two 
The 


the policy, but sought to justify its 


nh Operation 


segregation policv was chal 


Negroes. \uthority admitted 
legality on the ground that a survey 
indicated that of the families poten 
tially eligible for public housing 70 
per cent were white and 30 per cent 
The Authority further 
showed that when its program was 


nonwhite. 


completed the units would be ox 
cupied in that ratio. It claimed there- 
fore that the ‘ 
doctrine applied. 


‘separate but equal” 


The Court pointed out, however, 
that under the Fourteenth Amend 
ment equal protection of the laws 
is guaranteed to an individual and 
not to a group, and said that the 
Amendment “prohibits a state from 
arbitrarily discriminating against any 
‘person’”’, Comparing the case to 
those in which states had attempted 
to bar Negroes from law 
the 
Missouri ex 


state 

Court, 
rel. 
305 U. S. 337, declared that the ques 
tion was not the duty of the state to 


schools, paraphrasing 


Gaines v. Canada, 


supply housing accommodations, but 
the duty when it supplies such ac- 
commodations to furnish them to the 
residents of the state upon the basis 
of an equality of right. 
The Court approved the trial 
court’s decree directing the Author 
ity to discontinue the “neighborhood 
to certify the 


pattern policy” and 


petitioners for admission to any 


housing unit “subject only to the 
same rules, regulations and prefei 
ences applicable to other applicants 
and without regard to race or color”. 

(Banks et al. v. Housing Authority 
of City and County of San Francisco 
et al., Cal. D. C. App., Ist Dist., Au 
gust 26, 1953, Wood, J., 260 P. 2d 
668.) 


Corporations 
law. 


illegal practice of 


® In a declaratory judgment action, 
an Ohio court has examined a con 
tract between the Ohio Turnpike 


Commission and a corporate title 


guarantee company and has ruled 


that the agreement calls for the com 
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pany to practice law without author 


ity. 
The 
provided, among other things, that 


contract under examination 
the title company would make pre- 
title 


statements of title defects and encum- 


liminary examinations and 
brances. These were to be furnished 
The Court of 
Ohio, Franklin 
County, emphasized that these serv- 


to the Commission. 


Common Pleas of 
ices were to be rendered in advance 
of the title 
were the practice of law and would 


issuance of insurance, 


have to be rendered whether or not 
Che 
Court agreed that a salaried lawyer 


title insurance ever was issued. 
employed by a title company may 
render an opinion to his own corpo- 
rate employer and that examination 
of titles 
activity 


was a proper intramural 


for title insurance com- 
panies. But the vice of the contract, 
the that the 


opinions prepared by the company’s 


Court declared, was 


lawyers were being “‘sold” by the 
corporation to the Commission. 

The Court noted that it had sug 
gested a solution whereby the com 
pany’s lawyers would be granted 
leaves of absence and employed by 
the Commission to make the examin 
ations and reports. This plan had 
been turned down by the title com 
pany. 

(Steer et al. v. Land Title Guaran 
Trust Co. et al., Ct.Com. Pl. 
Ohio, Franklin Co., May 19, 1953, 
Harter, J., 113 N. E. 2d 763.) 


tee & 


Courts . 
Erie? 


. what is substantive under 


® The United States District Court 
for the Southern District of Florida 
has held that a Florida statute rais 
ing a presumption of agency in auto 
mobile negligence cases deals with 
substantive rather than procedural 
rights and that therefore, under the 
Tompkins, 304 
U.S. 64, it will apply that statute's 


doctrine of Erie v. 
provisions. 

The statute in question provides 
that in automobile cases arising from 
the negligence of a driver other than 
the owner it is not necessary to plead 


the legal relationship between owner 


and driver, and upon trial it is only 
necessary to prove ownership and the 
identity of the driver at the time ol 
the alleged negligent operation to 
establish a presumption of liability 
as to the owner. 

Jurisdiction in the case was based 
on diversity and the complaint was 
drawn under the statute. Admittedly 
it did not state an action at common 
law. The question was whether the 
matter was substantive or procedural. 
If the former, state law would apply 
the Erie doctrine. 
that 


under 
The 
touching on burden of proof are sub- 


Court ruled matters 
stantive and that the statute granted 
the plaintiff a 
which he was entitled to receive in 


substantive right 
the federal court as well as the state 
court, 

(Mark et al. v. City of Ormond 
Beach, U.S. D.C. S.D. Fla., July 10, 
1953, Simpson, J., 113 F. Supp. 504.) 


Criminal Law . . . contempt of Senate. 


* A conviction for contempt of the 
Senate’s Special Committee To Inves- 
tigate Organized Crime in Interstate 
Commerce [Kefauver Committee] 
has been afhrmed by the Court of 
Appeals for the Third Circuit. 

The 


involved—a suspected gambler—ap 


somewhat-reluctant witness 
peared before the Committee three 
times in 1951. On the first occasion 
he had produced his income tax re 
turns for 1947-1950 in response to a 
subpoena, and during the course of 
his testimony it developed that he 
was keeping an account book of his 
transactions for 1951. He was asked 
to bring that book on the following 
day. He complied with this request 
but refused to turn the book over to 
the Committee unless the Committee 
promised that it would not make the 
entries public. He also maintained 
that what the book contained was his 
own and not the Committee’s busi 
ness. A week later he made another 
Committee appearance and this time 
refused to tell from whom he had 
borrowed $25,000 in 1950, 
ground that it was his own * 
affairs”. At 
Fifth Amendment protection. 

The Court held that both the 1951 


on the 
‘personal 
no time did he claim 















EIRP EC HE ReenrtM pei 


















only 
d the 
ne ol 
n to 
bility 


yasedl 
t Was 
tedly 
ymon 
r the 
lural. 
ipply 


atters 
> sub- 
anted 
right 
ve in 
state 


mond 
ly 10, 
504.) 


>nate. 


of the 
Inves- 
'rstate 
Littee | 


irt of 


itness 
r—ap 
three 
casion 
ax re 
e toa 
rse ol 
iat he 
of his 
asked 
owing 
equest 
ver to 
mittee 
ke the 
tained 
vas his 
; busi 
nother 
is time 
e had 
yn the 
‘rsonal 
claim 


ie 1951 



































be 0k 


money question were “pertinent to 


iccount and the borrowed 
the question unde1 inquiry” within 
the meaning of that phrase as used in 
? DSCA 


the indictment 


$192, the statute under 
was laid. Al- 


though the inquiries were not perti 


which 


nent on their face, the Court decided 
that the Government had introduced 
enough evidence as to why the wit 
ness was selected to appear betore the 
Committee and as to why the inquir- 
ies were made to enable the jury to 
find they were pertinent. The witness 
contended that the question of perti 
nency was one of law, but the Court 
ruled that it was properly left to the 
jury, particularly since pertinency 
was an element of the criminal of 
fense. The Court approved the trial 
judge’s charge to the jury that the 
issue was whether the information 
sought “could have been pertinent”. 

The Court declared that the wit 
ness had no inherent right of privacy 
the 
money question and that he could 


to refuse to answer borrowed 
not impose on the Committee certain 


conditions under which he would 
respond. 

(U.S. v. Orman, C.A. 3d, Septem 
ber 18, 1953, Biggs, C.J., 207 F. 2d 


148.) 


Criminal Law . . . self-incrimination. 


® The United States Court of Mili 
tary Appeals has held that it was a 
violation of the right against self 
incrimination to order an accused 
before trial to furnish involuntarily 
handwriting which 


samples were 


later used as Government exhibits 
in the accused’s trial for forgery. 
Article 3l(a) of the Uniform 
Code of Military Justice [50 U.S.C.A. 
$625 (a)] provides that no person 
subject to the Code “shall compel 
any person to incriminate himself 
or to answer any question the answer 
to which may tend to incriminate 
him”. This provision, the Court said, 
secures to Armed Forces personnel 
the rights enjoyed by the civilian 
community under the Fifth Amend 
ment—“no more and no less’. The 
Court found little authority on the 
precise point involved, distinguish 
ing the present facts from cases where 


an accused person voluntarily fu 
nishes handwriting samples or where 
tak 
ing the witness stand and is then 


he has waived his immunity by 
requested to execute samples. Too, 
the Court distinguished the trying 
on-clothes and _ foot-in-footprints 
situations on the ground they require 
only passive co-operation, whereas 
the instant case involved “active pai 
ticipation and affirmative conduct in 
the production of an incriminating 
document not theretofore in exist 
ence’”’. 


The 


reported decision really in point 


Court found that the only 
from the Supreme Court of the Phil- 
ippine Islands—and Wigmore’s Code 
of Evidence [Rule 208, Art. 3, Par. 
(b), §2349] supported the rule that 
to require a person to furnish a hand- 
writing sample is within the privilege 
against self-incrimination. 

(U.S. v. Eggers, U.S. Ct. Mil. App., 
August 24, 1953, Brosman, ]J., 3 U.S. 
C. M. A. 191.) 


Divorce . . . domiciliary requirements. 


® The growing popularity of the Vir 
gin Islands as a divorce mecca may be 
somewhat stunted by a recent deci- 
sion of the Court of Appeals for the 
Third Circuit. The holding invali- 
dated legislative attempts to enact 
a presumption of domicile from pres- 
ence and to dispense with domicile 
entirely when both parties were be 
fore the court. 

Under Islands’ law six weeks’ 
residence is required to file a di 
vorce suit. In 1952 in Burch v. Burch, 
195 F. 2d 799, the Court of Appeals 
for the Third Circuit held that “resi- 
1953 


the Legislative Assembly of the Is- 


dence” meant “domicile”. In 
lands amended the divorce law to 
provide (1) that continued presence 
in the jurisdiction for six weeks im 
mediately prior to filing “shall be 
prima facie evidence of domicile”, 
(2) that if 
personally served or entered appear 


and the defendant was 


ance the trial court shall have juris 
diction to proceed “without further 
reference to domicile. ...”’ 

In the instant case a husband 
entered his appearance in his wife's 
and offered no de- 


divorce action 
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fense. The trial judge, however, dis- 
missed the complaint because he was 
dissatisfied with the domiciliary 
showing. On appeal the defendant 
filed no brief and made no argument. 

An en 


three 


bane Court, in a four-to- 


decision, held that the pre- 
sumption-of-domicile provision of 
the statute was an “unreasonable in- 
terference bv the legislative branch 

with the exercise of judicial 
powel ’ and invalidated the pro- 
vision. “A six-weeks’ sojourn without 
proof of the intent with which one 
makes it, we think, tends to establish 
nothing but the fact of six weeks’ 
physical presence’, the Court re- 
marked. 

As to whether the element of domi- 
cile can be completely eliminated 
by legislative action in a divorce 
suit if the court has personal juris- 
diction, the majority admitted that 
they were “beyond the place where 
trails end”. But Court 


found that historically domestic re- 


legal the 


lations are considered a matter of 
concern to the state where a person 
is domiciled, and ruled that the sec- 
tion of the statute dispensing with 
domicile conflicted with the due 
process clause of the Fifth Amend- 
ment. Divorce, the Court said, is 
founded on domicile, and cannot be 
legislatively turned into a transitory 
action. 

The dissenters, in an opinion by 
Judge Hastie, felt that the presump- 
provision of the 
statute merely had the effect of shift- 
ing the burden of going forward with 
evidence and that, historically and 
logically, there was no reason for 
clinging to a domiciliary rule in di- 
vorce if a legislative body saw fit to 
dispense with it. 

The divorce litigation figures for 


tion-of-domicile 


the Virgin Islands are an interesting 
feature of the opinion. In 1952, 
615 civil cases were concluded, of 
which 343 were for divorce. All save 
one were uncontested. 

(Alton v. Alton, C.A. 3d, October 


15, 1953, Goodrich, ].) 
Evidence . . . blood grouping tests. 


®" An exclusion proceeding of the 
Immigration and _ Naturalization 
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Service has been held by the United 
States District Court for the Southern 
District of New York to have denied 
due process because the persons be 
ing excluded were not allowed to 
test the accuracy of blood grouping 
tests introduced by the Government. 

The three Chinese involved in the 
proceeding were claiming citizenship 
by virtue of being the children of a 
citizen. The only evidence to the con- 
trary was two sets of blood grouping 
tests which were admitted at the 
hearing over objection. Some of the 
tests bore no notation of where they 
were made and none bore a signature 
of the person making the tests. There 
the 


“uncipherable mono- 


were only some initials which 


Court termed 
grams”. A table indicating the im 
possibility of parenthood, prepared 
in 1936, was also admitted, but per- 
mission to cross-examine the doctor 
who drafted the table was denied. On 
the basis of this evidence the claim 
of paternity was rejected. 

The Court held that the admin- 
istrative determination thus arrived 
at was so unfair as to be permeated 
with lack of due process and that a 
writ of habeas corpus should issue 
unless a new hearing was granted. 
“In effect’, the Court said, ‘“relators 
were confronted with pieces of paper 
purporting to give test results and yet 
were not afforded an opportunity to 
examine beyond the face of these 
pieces of paper before they were ad- 
mitted in evidence.” The Court also 
noted that this resulted in denying 
an Opportunity to determine who 
performed the tests, what their quali 
fications were, what procedures or 
techniques were employed and 
whether there was any danger of con 
fusion or substitution of samples or 
testing serums. 

No lack of due process was found 
in denial of 
the 
Whatever purpose that would have 


by the Court, however, 
cross-examination of doctor. 
accomplished, the Court declared, 
could have been achieved by the 
petitioners calling him themselves 
after the tables had been introduced. 

(U.S. ex rel. Hoy et al. v. Shaugh- 
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nessy, U.S. D.C. $.D. N.Y., September 
17, 1953, Dimock, J.) 


Hatch Act. . . principal employment. 


® Politicai activity by one whose 


“principal employment” is “in con- 
nection with an activity financed in 
whole or in part by loans or grants 
made by the United States or by a 
federal agency thereof” constitutes a 
violation of the Hatch Act [5 
U.S.C.A. §118k]. The United States 
Civil 
sistently 


Commission has 


that 


Service 
held 


cipal employment” means “principal 


con 


the term “‘prin 


public employment”. 


In a series of three decisions the 


Commission has been faced with 


difficult. factual situations arising 
under this section of the statute. 

In one case the respondent was a 
nonsalaried commissioner of the 
Housing Authority of Newark, New 
Jersey. He was a candidate for rep 
resentative in Congress in 1952. The 
held that the Act ap- 


plied to uncompensated positions as 


Commission 


well as to nominal-paying and regu 
lar employment. The respondent also 
contended that his “principal public 
employment” was as a member ol the 
Essex County Rent Advisory Board, 
which was not a recipient of federal 
funds, and that therefore the Act did 
not apply to him. The Commission, 
however, rejected this contention 
and ruled that his job as a housing 
commissioner was more important. 
But since “opinions on that can legit 
imately differ’, removal was not 
ordered. 

Another case involved an attorney 
who also held the position of execu 
tive director of the DeWitt County 
(Illinois) Housing Authority at a 
salary of $150 month. He had been 
a candidate for state’s attorney in 
his county. The Commission was not 
impressed that the respondent was 
also attorney for a small village and 
for a township. His “principal public 
employment” was with the housing 
authority, it declared. The Commis- 
sion refused the respondent's argu 
ment that since he was an attorney 
his “principal public employment” 
was as “an officer of the court’. Con 


gress did not intend to exempt law 
yers from the Act, the Commission 
remarked, simply because they are 
the 


designation “officers 


But in 


accorded 


of the court”. this case ex- 
tenuating circumstances were held to 
preclude removal. 

In the third case the respondent 
had been director of the Mississippi 
Employment Security Commission, 
had been a candidate for presidential 
elector and had been active in the 
1952 presidential campaign. He had 
resigned his state position at the time 
the charges were filed with the Civil 
The 


sion held that the proceeding was 


Service Commission. Commis 
not moot and found that there was a 
the Act. 


was effective, the Commission stated, 


violation of The decision 
to preclude his re-employment by 
Mississippi for eighteen months un 
less the state assumed the statutory 
alternative of deduction from future 
federal loans or grants. 

(Matter of Matturri; Matter of 
Porter; Matter of Lumpkin, US. 
C.S.C., August 21, 1953, Docket Nos. 
190, 192, 194.) 


Taxation . . . family partnerships. 


® Once a family partnership, not al 
ways a family partnership. This is the 
of a divided decision of the 
the 


in a case involving a family partner 


result 


Tax Court of United States 
ship which was upheld for tax pur 
1941, 


struck down. 


poses in but has now been 

Admittedly the same facts existed 
in 1953 which had in the prior deter- 
mination led the Board of Tax Ap- 
peals to validate the family partne 
ship under the capital interest rule 
of Commissioner v. Olds, 60 F. 2d 
252. Sanding on this ground, the 
taxpayer had urged that the doc- 
trine of res adjudicata or equitable 
estoppel applied. But the Court held 
that since the concept of the law 
under which the prior decision was 
made had been so altered by the Su 
Commissioner ¥ 


preme Court in 


Tower, 327 U.S. 293, and Commis- 
Culbertson, 337 U.S. 733, 


the doctrine could not apply now. 


sioner Vv. 


Five dissented on the 


judges 
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cround that the 1941 decision was 
es adjudicata. 
(Joe Lynch, Tax Ct. U. S., Septem 


ber 23, 1953, 20 T.C. 146.) 


Torts . 
stitutions. 


immunity of charitable in- 


#" Washington, following the trend 
of recent case law, has now joined 
those jurisdictions which have aban- 
the doctrine granting tort 
immunity 


doned 
to charitable institutions. 
In a line of cases extending from 
1893 to 1943, the Supreme Court of 
Washington had held that a charita- 
ble hospital was not, in the absence 
of a showing of negligence in the 
selection and retention of its person 
nel, liable for the negligence of such 
personnel. Now the Court has over- 
ruled those cases—at least insofar as 
they are applicable to a paying pa 
tient. 

With the 
Court declared: ‘Ordinarily, when a 


remarkable candor, 
court decides to modify or abandon a 
court-made rule of long standing, it 
starts out by saying that ‘the reason 
for the rule no longer exists.’ In this 
case, it is correct to say that the 
‘reason’ originally given for the rule 
of immunity never did exist.” 

The Court then examines the bases 
for the rule. It found little compul 
sion in the oft-expressed rationale 
that to allow liability would result 
in a dissipation of the charity's trust 
funds. The fact that charitable insti 
tutions apparently flourish in the 
states having no immunity rule, the 
Court said, disposed of this notion. 
As to the argument that public pol 
icy demands immunity, the Court de- 
clared that if true one 
might expect to find the immunity 


this were 
rule clearly established, whereas the 
reverse is true. According to the 
Court’s compilation, at the present 
time twenty-six jurisdictions grant 
immunity, either completely or in 
certain cases, twenty deny immunity 
and five not clearly on either 
side of the fence. The Court found 
the trend of recent decisions to be 


are 


away from immunity. 

The Court admitted that declara 
tion of public policy should perhaps 
properly be left to legislative pro 








nouncement, but in view of the fact 
that the immunity rule was devised 
by the courts, observed: “We closed 
our courtroom doors without legisla 
tive help, and we can likewise open 
them. It is not necessary that courts 
be slow to exercise a judicial func 
tion simply because they have been 
fast to exercise a legislative one.” 
Iwo judges dissented on_ the 
ground that any change in the rule 
should be promulgated by the legis 


lature. 
(Pierce v. Yakima Valley Memo 
rial Hospital Assn., Sup. Ct. Wash., 


September 1, 1953, 260 


P. 2d 765.) 


Hamley, ]., 


School Law . . 
as subversive. 


. Communist Party listed 


® Acting under the provisions of the 
state’s Feinberg Law, the Board of 
Regents of New York has listed the 
Communist the United 
States and of New York State as sub 
versive. The effect of the finding and 


Parties of 


listing, under the rules adopted by 
the Regents, is that evidence of an 
individual’s membership in the Party 
“on or after the tenth day” after pro 
mulgation of the listing “shall consti 
tute prima facie evidence of disquali 
fication for appointment to or reten 
tion of any office or position in the 
school system”’. 

Public 


Party commenced in 1949, but were 


hearings on listing the 
later suspended until the Supreme 
Court validated the Feinberg Law 
against constitutional challenges in 
1952 in Adler v. Board of Education, 
342 U.S. 485. The hearings were re 
sumed on 1952, 
continued until June 25, 1953. The 


December 4, and 


Communist Parties involved ap 
peared by counsel, filed memoranda 
and supporting statements and 


presented oral argument. A volumi- 
nous record was compiled. 

The special three-member com 
mittee presented a report finding the 
Parties subversive and the Regents 
adopted the report unanimously and 
on September 24, 1953, made formal 
promulgation of the listing. 

The report of the special commit 


tee cited the writings of Marx, Lenin 
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and Stalin to support the finding that 
the Parties “advocate, advise, teach 
the the 
overthrow of the government by un- 


and embrace doctrine” of 
lawful and violent methods, and it 
rejected the contentions that that 
position had been abandoned. 

(In the Matter of the Inquiry of 
the Board of Regents, 130 New York 


Law Journal 545, September 25, 


1953.) 

Wills testamentary restraint on 
marriage. 

® In a case which “commands the 


court's sympathy”, the Surrogate’s 
Court of New York County has de- 
cided that a young lady seeking the 
construction of her great-grandfa- 
ther’s will cannot “have both a mar- 
riage with the man of her choice and 
her inheritance”. 

Ihe will provided generally that 
any beneficiary who married a per- 
son “not born in the Jewish faith” 
and “not of Jewish blood” would be 
barred from participation in the es- 
the 
spouse. The petitioner, a great-grand- 


tate, along with non-Jewish 
daughter of the testator, stated she 
planned to marry a non-Jewish per- 
son and sought a determination of 
the will’s provisions in view of her 
proposed marriage. 

The Court held that the restric- 
tions on marriage were unequivo- 
cally set forth in the will and were 
the realm of reasonable re- 
straints The 
Court said it was “compelled to up- 
hold the manifest intent of the testa- 


within 


permitted in wills. 


tor’s will’. 

The petitioner had argued that 
since she would take as the appointee 
of her father under a power of ap- 
pointment granted him in the will, 
the provisions of the will did not 
apply to her. But the Court ruled 
that a donee with a power to appoint 
is a mere agent of the donor, or 
testator, and that in effect the bene- 
ficiary in such instance takes under 
the will as if he had been named 
therein. 

(In re Rosenthal’s Estate, Sur. Ct. 
N.Y. Co., May 8, 1953, Collins, S., 
123 N.Y.S. 2d 326.) 
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Further Proceedings in Cases Previously 
Digested. 


® On October 12, 1953, the United 
States Supreme Court: 

DENIED CERTIORARI in Francis vV. 
Crafts, 203 F. 2d 809, affirming 108 
F. Supp. 884 (digested in $9 A.B.A.]. 
595; July, 1953, sub nom. Francis Vv. 
Lyman) leaving in force decisions of 
the United States District Court for 
the District of Massachusetts and the 
Court of Appeals for the First Cir- 
cuit that a state judge’s common-law 
immunity to a civil suit for damages 


Views of 
Our Readers 


(Continued from page 1050) 


Dooley, “Hinnissy, and fifty other 
bums in here, are dr’hinking on the 
cuff. The $20 bill yez just pulled out 
makes yez the only man in the crowd 
with the ability to bear the tax.” 
As he left sorrowing, a man from 
the same end of the bar bounced up 
with purple face, gnashing teeth and 
clenched hands which he opened 
only to pull out clumps of his hair. 
“Me name is Oliver, an unemo 
tional intellectual’, he screams, ‘‘and 
I demands that yez all be calm like 
me”, he shouts, “I can settle this 
matter with a wurrud”, he says. 
“What”, says Mr. Dooley, “is the 
wurrud”. 
“Why”, “Pettengill’s 
Ehrenberg-Das Reich dialectic, ad- 
umbrating 


says he, 


innuendously toward 


Marxian symptomology,  solecizes 
congruently with the assimilation of 
crypto-Mohammedan, anthropomor- 
phic aphotheosis to Synoptic Gospel- 
lian Niceanism,—thereby exacerbat- 
ing current cyclical anti-intellectual- 
ity. That”, says he, “is the elench,” 
and says he, “regrettable it is, that 
this saloon should ever have been 
compelled to hear a lower order of 


argument.” 


“What's he sayin?” asks Hennessy. 
“Why,” says Mr. Dooley, “he says 
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stemming from erroneous decisions 
bars a damage suit under the Federal 
Civil Rights Act [8 U.S.C.A § 43}. 
DENIED CERTIORARI in U.S. v. Nel 
son, 206 F. 2d— (digested in 39 A.B. 
A.J. 915; 
force a decision of the Court of Ap- 


October, 1953) leaving in 


peals for the District of Columbia 
Circuit that the circumstances unde1 
which an agent of the Kefauver Com- 
mittee came into possession of cer- 
tain records and papers amounted to 
an unconstitutional search and seiz- 
and that the documents 


ure were 


that Pettengill might as well have 
called him Norman Thomas or an 
Ayrab.” 


“I call for logic only, and scorn 
mere words and personalities”, 
shouted Mr. Oliver, “and therefore 
I say plainly and at once that any 
body opposed to a confiscatory in 
come tax is a blankety-blank, fascist, 
Goebbels, Hitler, conspiratorial slan 
der-bunder.” And out he charged. 


“Phat has bit the dog of the un- 


emotional intellectual,” asked Hen 
nessy, “the truth?” 
“That”, said Mr. Dooley, “is the 


wurrud I think he referred to.” 

Then Mr. Hennessy asked: 

“I been raydin’ in the paper’ that 
one trillion and eight or nine hun- 
dred billion dollars is checked out of 
American banks every year. Another 
four hundred billion in currency is 
deposited in them. Why not let the 
bank collect the 2% of these each 
year for Uncle Sam and abolish the 
personal income and estate tax al- 


together? Then no one would even 


really feel the 2%. What’s wrong 
with that?” 
“Hinnissy’, savs Mr. Dooley, 


“Yez could send a football across the 
goal line by parcels post, but that 
would be nayther drama nor sport. 
\t prisint, as the Ides of March casts 
the harassed 


its shadow _ before, 











improperly admitted in evidence in 
a subsequent criminal action. 
DENIED CERTIORARI in Beley v. 
Pennsylvania Mutual Life Ins. Co., 
373 Pa. 235 (digested in 39 A.B.A.]. 
111; May, 1953), leaving in effect a 
decision of the Supreme Court of 
Pennsylvania that the recent hostili- 
ties in Korea were not a “war” with- 
in the meaning of that term as used 
in a life insurance policy limiting 
the policy to a return of premiums in 
the event insured was killed in mili- 
service “in time of 


tary or naval 


war’. 


American taxpayer pulls the wet rag 
from his fevered brow, slams _ his 
ledger to, and comes home and bates 
his wife. That is raylaxaytion. The 
childher go crying to school, fer, if 
papa makes a mistake, the law comes 
and takes papa to Leavenworth. 
That is drama. Reuter and the ADA 
would niver forgive a Congressman 
who passed a law previnting thim 
from giving the hospitality of 
Alcatraz to any of their beloved rich 
friends who try to be selfish about 
the money they make. That is bro- 
therly love. Many a Methodist min- 
ister, thinkin of the ‘ninety and 
nine’ would be heart-broken could 
little 


lambs, the gamblers, inside the ‘fast- 


he not welcome those lost 


wans I mane. 
Think of the bil- 
lions of dollars paid the Rivinoo 


closed doors’,—iron 


That is religion. 


Agents just fer to harass ivry yea 


them predatory animals, the tax- 
payers. Would yez close the season 
on this big-game hunt for a dirty 
little 
sport? Think av the little minks 
that will go 


with no compromisers and nothing 


billion dollars, yez Spoil- 


and freezers homeless 
to compromise. I tell yez Hinnissy, 
America is owned by politicians to 
whom these sadistic things is sacred, 
and yez might as well seek to abolish 
Hell.” 
Victor A. MILLER 

Denver, Colorado 
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® The following article on the characteristics of Argentina's legislative procedure, 


prepared by Dr. Enrique Alejandro Gil, a distinguished member of the Buenos Aires 


Bar, is presented as another of a series of articles dealing with legislative procedure 


n other countries, several of which have appeared in prior issues of the Journal. 


Characteristics of Argentina's Legislative Procedure 


by Enrique Alejandro Gil 


® Since our revolution of Indepen- 
dence which took place in 1810, 
numerous agreements, treaties and 
pacts have been negotiated or en- 
acted, all of them forming the back- 
ground of our present Constitution, 
adopted the first of May, 1853, which 
still stands today as amended by 
the National Conventions of 1860, 
1866, 1898 and 1949. 

The Constitution 
formed in whole or in any of its 
parts. The necessity for reform must 
be declared by Congress by a vote of 
two thirds of the members present 
but can be effected only by an assem- 
bly called for the purpose. 

This Constitution establishes the 
federal republican form of govern- 
ment for the Argentine nation. The 
federal system in Argentina varies 
somewhat from the concept of fed- 
eralism in other countries—the 
United States, for instance. In the 
United States, during the period of 
its formation, each individual state 
had its own legal background. This 
was not so here where the provinces 
were united only by historical secu- 
lar traditions from Spain. That is 
why our federalism is of the moder- 
ite type. It recognizes only a relative 
1utonomy in the provinces; sover- 
eignty, or their right of secession, is 
1 problem which has really never 
resented itself. 

The federal matters are those com- 
rrehended in the constitutional or- 
it, such as the determination of 
he government and of the powers 
ccorded to the federal government, 
s well as those powers reserved to 


may be re- 


the provinces and the reciprocal re 
lationship between them and the 
nation. All the rights that our cen 
tral government has under our Con- 
stitution originate from powers 
ceded by the provinces. 

The provinces are political and 
administrative entities, internal geo 
graphical demarcations, which by 
the force of the Constitution have 
the power of writing their own Con- 
stitutions, always in accordance with 
the principles, declarations and guar 
anties of the national constitution, 
ensuring its administration of jus 
tice, its primary education, its munic- 
ipal government, and the co-opera- 
tion demanded by the federal gov- 
ernment for the purpose-of enforcing 
the the 


and of the laws of the nation. 


constitution 
The 
provinces are not sovereign states. 


observance of 


Only a national sovereignty really 
exists. 

The Argentine Constitution de- 
fines the powers of the central gov- 
ernment. But 
that they are limited. We observe 
that the residual governing facul- 
ties are left to the provinces. Al- 


this does not mean 


though they may seem large and 
without bounds, in fact it is not so, 
as no Province can exercise any 
power that interferes with those dele- 
gated by the constitution to the fed- 
eral government. 

Following the example of 
United States 
vests in Congress the power to make 


the 
Constitution, ours 
all laws and regulations necessary 
to carry out and enforce the govern- 
ment’s rights and actions under the 








that the 
right of the federal 


Constitution. It is thus 
extraordinary 
government to “intervene”, namely, 
to supersede in whole or in part the 
provincial authorities, which can go 
as far as taking over the administra- 
tion of a province, can be accom- 
plished the 


through the enactment of a special 


unde1 constitution 
law by Congress. 

The 1853 constitution gives the 
president of the nation large and 
vast authority, making the execu 
tive the most important part of the 
government. It was the purpose of 
the 1853 
executive so that he 


convention to make a 


strong could 
maintain the necessary order, with 
out, in principle, being interfered 
with by the 
The balance of power is more notice- 
the United States Govern- 
than 


Government powers. 
able in 


ment with ours; our execu- 
tive has a-bigger function as colegis- 
lator, while the American Executive, 
although also having the veto power, 
lacks the function of being a legisla 
tive This predomi- 
nance of the president of the nation 
is evident not only with respect to 
foreign relations but also in the 
appointment of administrative off- 
cials, which would ordinarily re- 
quire the agreement of the Senate 
in the United States. That is why 
the Argentina Government has 
been called “presidencialista”, and 


the “Con- 


collaborator. 


American Government, 


greselista”’. 


The legislative branch has the 
function of forming and enacting 
the laws by which the life of the 
nation is regulated and its institu- 
tions are organized. The legislative 
branch, commonly known as “Con- 
gress’, is composed of two chambers 
—the Chamber of Deputies and the 
Senate. 

The Chamber of Deputies is com- 
posed of representatives elected di- 
rectly by the people of the provinces 
and of the federal capital, which for 
the purpose is considered an elec- 
toral district. The elections are car- 
ried by a simple majority of votes. 
The number of representatives is 
one for every hundred thousand in- 
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habitants or fractions of not less than 
Regardless of the 
total population, each province has 
a minimum of two representatives. 


fifty thousand. 


The Senate is composed of two 
Senators from each province and two 
from the federal capital, elected di 
rectly by the people. 

In addition to its other functions, 
the Supreme Court of Justice acts as 
tribunal of cassation in the interpre- 
tation and construction of the codes. 
The interpretation which the Su- 
preme Court of Justice may give 
to the articles of the constitution, 
through an extraordinary appeal, 
and to the Codes and Laws through 
a plea of cassation, are of compulsory 
application by the national and pro- 
vincial judges and courts. 

There are two judicial jurisdic- 
tions: federal or national, and pro- 
vincial or local, overlapping in some 
cases, although in the provinces the 
first has jurisdiction in special cases. 
The jurisprudence establishes two 
rules of interpretation or application 
concerning this federal extraordi- 
nary or exceptional 
First: The case has to be analyzed 
from the point of view of the facts 
to determine which laws are to be 
applied under the constitution. Sec 
ond: The place where the persons o1 


jurisdiction. 


the goods are situated has to be con 
sidered, since the jurisdiction of the 
federal courts depends on their loca- 
tion. 

The congress has the power to 
legislate exclusively for the territory 
of the federal capital and territories 
acquired by purchase or cession from 
any of the provinces. The supreme 
court has the power to declare the 
unconstitutionality of the laws en 
acted by the congress. All judges 
are custodians of the constitution 
and it is their duty to see that its 
principles are observed. Due to the 
legal supremacy of the constitution, 
a judge may find himself with two 
different rulings on the same case. 
one legal and the other constitu 
tional. In such a situation, prefer 
ence must be given to the constitu- 
tional precepts. If the law is contrary 
to a principle of the constitution, 
the courts can not apply it and must 
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declare its unconstitutionality. 


Laws may either 


bills sub- 


originate in 
chamber of congress, in 
mitted by their members or by the 
executive. When a bill is presented 
in either chamber, it is passed to the 
appropriate committee. There exist 
in both chambers various commit- 
tees formed by members which act as 
advisers to their respective bodies. 

The members of these committees 
are appointed every year during the 
first session, and generally from the 
different political parties represented. 
(There are also joint committees 
of members of both chambers.) In 
certain cases, a bill is discussed on the 
floor, without sending it to a com- 
mittee for a report. Once the com- 
mittee has studied the bill, it must 
make a report, advising the accept 
ance or the rejection of the bill. It 
can also introduce all the modifica- 
tions it deems necessary. The com- 
mittee appoints one of its members 
to make its report to the chamber. 
Should the members of the commit- 
tee disagree, the minority also files 
a report with the chamber. The 
bill then is considered by the cham- 
ber first ‘in general”, and afterwards 
“in particular’, analyzing article by 
article. Approved by simple majority 
in the chamber where it originated, 
“camara inictadora’’, it is sent to the 
other chamber, called “camara ;- 
visora’. Received by this chamber, 
the bill goes through the same pro 
cedure as it did in the chamber 
where it originated. If a bill is wholly 
rejected, agreement not being 
reached by the chambers, the bill 
can not be submitted again in the 
sessions of the same year. 

When a bill is approved by both 
chambers, a law is enacted and sent 
to the executive for its promulgation. 
When a bill is amended by one of 
the chambers, it is returned to the 
chamber that originated it, and if in 
the latter the amendments are ap- 
proved by an absolute majority of the 
members present, the law is then sent 
to the executive. When the amend- 
ments are rejected, the bill goes a 
second time to the “revising’’ cham- 
ber, and if such amendments are 
again ratified by a majority of two 





thirds of the members present, the 
bill shall pass again to the other 
chamber, and the latter can not re- 
ject such amendments unless by the 
vote of two thirds of the members 
present. If the bill is vetoed in full 
by the executive, it is returned with 
the objections of the executive to the 
chamber of origin. This latter de- 
bates the measure anew, and if it is 
confirmed by two thirds of the mem- 
bers present, it is again sent to the 
revising chamber. If both chambers 
approve it by a two-thirds majority, 
the bill becomes law and is passed to 
the executive for promulgation. If 
a bill is rejected or vetoed only in 
part by the executive, only the re- 
jected part is returned to the cham- 
ber of origin with the objections. 
The procedure is then the same as 
for a bill wholly rejected. If both 
chambers do not agree, and in one of 
them the necessary two-thirds in 
favor to overrule the executive veto 
is not secured, the bill can not be 
considered again in the year’s session. 
The voting in both chambers and in 
both cases is nominative and by aye 
and nay; and both the names and the 
reasons of the voters, as also the 
objections of the executive, are im- 
mediately published by the press. 
Every bill is considered as approved 
by the executive if it is not returned 
to congress within a period of twenty 
working days. 

The federal supreme court has 
ruled that the powers of a president 
de facto are equal, but not superior 
to those of a president de jure. When 
congress is not in session, the right 
of a president de facto to resolve 
emergency situations can not be 
challenged. The decrees of a govern- 
ment de facto are considered as valid 
laws under the above ruling and 
continue therefore in their applica- 
tion until another law revokes them. 
When the constitutional regimen is 
again established, if congress does 
not revoke those decrees of the de 
facto government they continue to 
be valid whether or not they are 
ratified by law, as the silence in this 
respect on the part of the legislature 
is to be interpreted as a tacit ac 
ceptance. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 
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Revised Draft Statute for an International Criminal Court 


® A second United Nations special committee to study the subject of international 


criminal jurisdiction met at U.N. Headquarters in New York from July 27 to August 21, 


1953. The group, which was the successor of the committee on the same subject that 


met in Geneva in 1951, was composed of members from sixteen countries under the 


chairmanship of George Maurice Morris, of the United States, a former President of 


the American Bar Association, who also had served as chairman of the Geneva 


session. John Maktos of the Department of State was the other member from the 


United States. 


The 1953 session produced substantial revisions in the draft statute for an inter- 


national criminal court which had been prepared in Geneva. Because of the general 


interest in the subject, it seems desirable to reproduce below the full text of the revised 


draft. Articles marked with an asterisk (*) are those taken over without change from 


the Geneva draft.? 





Chapter | 
GENERAL PRINCIPLES 
Article 1 
PURPOSE OF THE COURT 

There is established an International Criminal 
Court to try natural persons accused of crimes gen- 
erally recognized under international law. 

Article 2* 
LAW TO BE 
APPLIED BY THE COURT 

The Court shall apply international law, includ- 
ing international criminal law, and where appro- 
priate, national law. 

Article 3* 
PERMANENT NATURE OF THE COURT 

The Court shall be a permanent body. Sessions 
shall be called only when matters before it require 
consideration. 

Chapter I! 
ORGANIZATION OF THE COURT 
Article 4* 
QUALIFICATIONS OF JUDGES 

The Court shall be composed of a body of inde- 
pendent jvdges, elected regardless of their nation- 
ality from among persons of high moral character, 
whe possess the qualifications required in their 
respective countries for appointment to the highest 
judicial offices, or ore jwrisconsults of recognized 
competence in international law, especially in in- 
ternational criminal law. 

Article 5 
NUMBER OF JUDGES 
The Court shall consist of fifteen judges 
Article 6* 
NATIONALITY OF JUDGES 

1. Judges may be elected from candidates of any 
ationatity or without nationality. 

2. No two judges may be nationals of the same 
State. A person who, for the purpose of member 
hip im the Court, could be regarded as a nafional 
of more than one Stote shali be deemed te be a 
ational of the State ia which he ordinarily exer 
ses civil and political rights. 

Artiele 7 
NOMINATION OF CANDIDATES 

1. Alternative A—Jwdges shall be elected from 
» list of candidates nominated by fhe States which 
ave conferred jurisdiction upon the Cowrt. 

1, Alternotive B—Judges shall be elected from a 
st of candidates nominated by the Members of the 
nited Nations and by those non-member States 


which have conferred jurisdiction upon the Court 

2. Each State may submit the names of not more 
than four candidates. 

Article 8 
INVITATION TO NOMINATE 

1. The date of each election shall be fixed by 
the Secretary-General of the United Nations. 

2. Alternative A—At least three months before 
this date, he shall address a written request to the 
States which have conferred jurisdiction upon the 
Court, inviting them to undertake, within a time 
specified, the nomination of qualified persons in 
@ position to accept the duties of a judge. 

2. Alternative B—At least three months before 
this date, he shall address a written request to the 
States referred to in Article 7 [alternative B], invit 
ing them to undertake, within a time specified, the 
nomination of qualified persons in a position to ac 
cept the duties of a judge. 

Article 9 
LIST OF CANDIDATES 
Alternative A 

The Secretary-General of the United Nations shall 
prepare a list, in alphabetical order, of all candi 
dates. He shall submit the list to the States which 
have conferred jurisdiction upon the Court. 
Alternative B 

The Secretary-General of the United Nations shal! 
prepare a list, in alphabetical order, of all candi- 
dates. He shall submit the list to the States referred 
to in Article 7 [alternative B]. 

Article 10* 

REPRESENTATIVE CHARACTER OF THE COURT 

The electors shall bear in mind that the judges, 
as a body, should, as far as possible, represent the 
main forms of civilization and the principal legal 
systems of the world. 

Article 11 
ELECTION OF JUDGES 

1. Alternative A—The judges shall be elected at 
meetings of representotives of the States which have 
comerted jurisdiction upon the Court by an absolute 
majority of those preseat and voting. The Secretary 
General of the United Nations shall, after due 
notice to each of swch States, convene these meet- 
ings. 

1. Alternative B—The judges shall be elected, 
at meetings of the States referred to in Article 7 
[alternative B], by an absolute majority of those 
present and voting. The Secretary-General of the 









United Nations shall, after due notice to each of 
such States, 
2. In the 


same State 


convene these meetings. 
event of more than one national of the 
obtaining a sufficient number of votes 
for election, the one who obtains the greatest num- 
ber of votes shall be considered as elected and if 
the votes are equally divided the elder or eldest 
candidate shall be considered as elected. 

Article 12 
TERMS OF OFFICE 

The judges shall be elected for nine years 
and may be re-elected; provided, however, that of 
the judges elected at the first election, the terms 
of five judges shall expire at the end of three years 
and the terms of five more judges shall expire at 
the end of six years. 

2. The judges whose terms are to expire at the 
end of the initial periods of three and six years 
shall be chosen by lot drawn by the Secretary-Gen- 
eral of the United Nations immediately after the 
first election has been completed. 

3. Each judge whose term of office has expired 
shall continue to discharge his duties until his place 
has been filled. Though replaced, he shall finish 
any case which he may have begun. 

4. In the case of the resignation of a judge, the 
resignation shall be addressed to the President of 
the Court, who shall transmit the resignation to the 
Secretary-General. This transmission shall make the 
place vacant. 

Article 13* 
SOLEMN DECLARATION 

Each judge shall, before taking up his duties, 
make a solemn declaration in open court that he 
will perform his functions impartially and consci- 
entiously. 

Article 14* 
PRIVILEGES AND IMMUNITIES 

Each judge, when engaged on the business of 
the Court, shall enjoy diplomatic privileges and im- 
munities 

Article 15* 
OCCUPATIONS OF JUDGES 

1. No judge shall engage in any occupation 
which interferes with his judicial function during 
sessions of the Court. Nor shall he engage in any 
occupation which is incompatible with his functions 
as a judge. 

2. Any doubt on this point shall be settled by the 
decision of the Court. 

Article 16* 
DISABILITY OF JUDGES 

1. No judge may participate in proceedings re 
lating to any case in which he has previously token 
part in any capacity whatsoever. 

2. Any doubt on this point shall be settled by the 
decision of the Court. 

Article 17* 
DISQUALIFICATION OF JUDGES 

1. If, for some special reason, a judge considers 
that he should not participate in a particular pro- 
ceeding, he shall so inform the President. 

2. Any party to a proceeding may submit thai 
a judge should not participate in that proceeding. 
Such submission shall be addressed to the President 

3. If the President, upon receipt of such submis- 
sion or of his own motion, considers that a judge 
should not participate in a particular proceeding, 
the President shall so advise the judge. 

4. |f the President and the judge disagree on the 
issue, the Court shall decide. 

Article 18 
DISMISSAL OF JUDGES 

1. No judge shall be dismissed unless, in the 
unanimous opinion of the other judges, he has 
ceased to fulfil the conditions required for his con 
tinuonce in office. 


1. On the work of the Geneva committee, see 
this column in 37 A.B.A.J. 932 December, 1951. 
And see also John J. Parker, “An International 
Criminal Court: The Case for Its Adoption’, 38 
A.B.A.J. 641; August, 1952; and George A. Pinch, 
‘An International Criminal Court: The Case Against 
Its Adoption’, 38 ibid. 644. 
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2. Formal notification of such unanimous opinion 
shall be made to the Secretary-General of the 
United Nations by the Registrar. 

3. This notification shall make the place vacant, 
and thereupon the dismissed judge shall immedi 
ately cease to perform all functions as a member 
of the Court. 

Article 19* 
VACANCIES 

1. Vacancies shall be filled by the same method 
as that prescribed for the first election, except that 
the Secretary-General of the United Nations shall, 
within one month of the occurrence of a vacancy, 
issue the invitations provided for in Article 8. 

2. A judge elected to replace a judge whose term 
of office has not expired shall hold office for the 
remainder of his predecessor's term 

Article 20* 
OFFICERS 

1. The Court shall elect its President and Vice 
President for three years; each may be re-elected. 

2. The Court shall appoint its Registrar and shall 
provide for the appointment of such other officers 
as may be necessary. 

Article 21* 
SEAT OF THE COURT 

The permanent seat of the Court shall be es 
Ee Seer: eee mee The 
Court may, however, sit and exercise its functions 
elsewhere whenever the Court considers it desir- 
able. 

Article 22* 
EMOLUMENTS 

Each participating judge shall be paid travel ex- 
penses, and a daily allowance when the Court is 
in session. Each judge shall be paid an annual re 
muneration. 

Article 23 
FINANCES 

The States which have conferred jurisdiction upon 
the Court shall create and maintain a fund to be 
collected and administered in accordance with reg 
ulations adopted by the parties. From this fund 
shall be paid the costs of maintaining and operat- 
ing the Court and the Board of Clemency and Pa 
role, and the expenses for the defence as provided 
in Article 38, paragraph 2, sub-paragraph (c), and 
as approved by the Court. 

Article 24* 
RULES OF COURT 

1. The Court shall adopt rules for carrying ou! 
its functions. In particular, it shall prescribe rules 
of procedure and such general principles govern- 
ing the admission of evidence as the Court may 
deem necessary. 

2. These rules and any amendments thereto shall 
be published without delay and shall not be altered 
so as to affect pending procedings. 

Chapter Ill 
COMPETENCE OF THE COURT 
Article 25 
JURISDICTION AS TO PERSONS 

The Court shall be competent to judge natural 
persons, whether they are constitutionally respon- 
sible rulers, public officials or private individuals 

Article 26 
ATTRIBUTION OF JURISDICTION 

1. Jurisdiction of the Court is not to be presumed. 

2. A State may confer jurisdiction upon the Court 
by convention, by special agreement or by unilat- 
eral declaration. 

3. Conferment of jurisdiction signifies the right to 
seize the Court, and the duty to accept its jurisdic 
tion subject to such provisions as the State or States 
have specified. 

4. Unless otherwise provided for in the instru- 
ment conferring jurisdiction upon the Court, the 
laws of a State determining national criminal ju- 
risdiction shall not be affected by that conferment 

Article 27 
RECOGNITION OF JURISDICTION 

No person shall be tried before the Court unless 
jurisdiction has been conferred upon the Court by 
the State or States of which he is a national and by 
the State or States in which the crime is alleged to 
have been committed 
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Article 28 
WITHDRAWAL OF JURISDICTION 

A State may withdraw its conferment of jurisdic 
tion. Such withdrawal shall take effect one year 
after the delivery of notice to that effect to the Sec 
retary-General of the United Nations. 

Article 29 
ACCESS TO THE COURT 
Alternative A 

Proceedings before the Court may be instituted 
by a State which has conferred jurisdiction upon 
the Court over such offences as are involved in 
those proceedings. 

Alternative B 

1. Proceedings before the Court may be instituted 
by a State which has conferred jurisdictien upon 
the Court over such offences as are involved in 
those proceedings. 

2. In the interest of the maintenance of peace, a 
United Nations organ to be designated by the 
United Nations may stop the presentation or prose- 
cution of a particular case before the Court. 

Article 30 
CHALLENGE OF JURISDICTION 

1. The jurisdiction of the Court may be chal 
lenged by the parties to any proceedings or by any 
State referred to in Article 27. 

2. Such challenge made at the beginning of trial 
shall be decided by the Court at once. 

3. Such challenge made after the beginning of 
trial shall be decided by the Court at such time as 
the Court thinks fit. 

Article 31 
ASSISTANCE OF STATES 

1. The Court, including the Committing Chamber, 
may request national authorities to assist it in the 
performance of its duties. 

2. A State shall be obliged to render such assist 
ance only in conformity with any convention or 
other instruments in which the State has accepted 
such obligation. 

Article 32* 
PENALTIES 

The Court shall impose upon an accused, upon 
conviction, such penalty as the Court may de 
termine, subject to any limitations prescribed in the 
instrument conferring jurisdiction upon the Court 

Chapter IV 
COMMITTING CHAMBER AND 
PROSECUTING ATTORNEY 
Article 33 
COMMITTING CHAMBER 

1. The Committing Chamber shall be composed 
of five judges appointed annually for one year at 
a sitting of the whole Court by a majority of the 
members present. Retiring members of the Chamber 
shall not be eligible for immediate re-appointment 
No judge who has participated in committing a 
case may adjudicate on the substance thereof 

2. The function of the Chamber shall be to ex- 
amine the evidence offered by the complainant to 
support the complaint. 

3. The complainant shall designate an agent or 
agents who shall present the evidence before the 
Chamber. 

4. If the Chamber is satisfied that the evidence 
is sufficient to support the complaint, the Chamber 
shall so certify to the Court and to the complainant 

5. Before issuing any such certificate, the Cham- 
ber shall give the accused reasonable opportunity 
to be heard. If necessary and, in particular, to en- 
sure that the accused shall have a fair trial, the 
Chamber may order further inquiry or the investi- 
gation of specific matters. 

6. The Court shall determine the rules of pro 
cedure of the Committing Chamber 

Article 34 
PROSECUTING ATTORNEY 

1. A jurisconsult appointed by the complainent 
or complainants shall assume the functions of Prose 
cuting Attorney 

2. The Prosecuting Attorney shall file with the 
Court an indictment of the accused based on the 
findings certified by the Committing Chamber and 
shall be responsible for conducting the prosecution 
before the Court. 





Chapter V 
PROCEDURE 
Article 35* 
INDICTMENT 

1. The indictment shall contain a concise state 
ment of the facts which constitute each alleged of 
fence and a specific reference to the law under 
which the accused is charged. 

2. The Court may authorize amendment of the 
indictment. 

Article 36 
NOTICE OF THE INDICTMENT 

1. The Court shall bring the indictment to the 
notice of the accused, of the State or States of 
which the accused is alleged to be a national, of 
the State in which the crime is alleged to have 
been committed and, as far as possible, of the 
States of which the victims are nationals. 

2. The Court shall not proceed with the trial 
unless satisfied that the accused has had the in 
dictment and any amendment thereof served upon 
him and has sufficient time to prepare his defence 

Article 37 
JURY 

Trials shall be without jury, except where other 
wise provided in the instrument by which jurisdic 
tion has been conferred upon the Court. 

Article 38 
RIGHTS OF THE ACCUSED 

1. The accused shall be presumed innocent until 
proved guilty. 

2. The accused shall have a fair trial and, in 
particular: 

(a) The right to be present at all stages of the 
proceedings; 

(b) The right to conduct his own defence or to 
be defended by counsel of his own choice, and 
to have his counsel present at all stages of the 
proceedings; 

(c) The right to have reasonable expenses of 
his defence charged to the fund referred to in 
Article 23 in so far as the Court is satisfied 
that the accused is unable to engage the serv 
ices of counsel; 

(d) The right to have the proceedings of the 
Court, including documentary evidence, trans- 
lated into his own language; 

(e) The right to interrogate, in person or by 
his counsel, e@ny witness and to inspect any 
document or other evidence intreduced during 
the trial; 

(f) The right to adduce oral and other evi 
dence in his defence; 

(g) The right to the assistance of the Court 
in obtaining access to material which the Court 
is satisfied may be relevant to the issues be 
fore the Court. 

3. The accused shall have the right to be heard 
by the Court but shall not be compelled to speak 
His refusel to speak shall not be relevant to the de 
termination of his guilt. Should he elect to speak 
he shall be liable to questioning by the Court and 
by counsel. He shall not be compelled to take an 
oath 

4. If the Court considers it impossible to ensure 
a fair trial, the Court may, by a decision sup 
ported by reasons, suspend the proceedings and, if 
they are not resumed within a time limit determined 
by the Court, dismiss the case. If the case be dis- 
missed, the accused shall be automatically released 

Article 39* 
PUBLICITY OF HEARINGS 

1. The Court shall sit in public unless there are 
exceptional circumstances in which the Court finds 
that public sittings might prejudice the interests of 
justice. 

2. The deliberations of the Court shall take place 
n private and shall not be disclosed. 

Article 40* 
WARRANTS OF ARREST 

The Court shall 
of arrest related to crimes over 
has jurisdiction 


have power to issue warrants 
which the Court 
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Article 41* 
PROVISIONAL LIBERTY OF 
ACCUSED 
The Court shall decide whether the accused 
all remain in custody during the trial or be 


conditions 
shall be 


and the 
liberty 


y isionally set at liberty, 
nder which such _ provisional 
anted. 

Article 42 

AUTHORITY OF THE COURT 

The Court shall the authority necessary 
including the 
suthority to require the attendance of witnesses 
and the production of documents and other eviden 
tiary material, to rule out irrelevant issues, evi 
ence of statements, and to maintain order at the 


have 


trial 
Article 43 
WITHDRAWAL OF PROSECUTION 
lf the complainant State withdraws the com- 
plaint, the Court alone shall decide whether the 
accused shall be discharged; if the complaint is 
1ot substantiated, the Court shall acquit the 
nccused. 
Article 44* 
QUORUM 
The participation of seven judges shall suffice to 
onstitute the Court. 
Article 45 
REQUIRED MAJORITY 
1. All questions shall be decided by a majority 
of votes of the judges participating in the trial. 
2. With the exception of a decision to impose 
the death penalty or life imprisonment, in the 
event of an equality of votes, the presiding judge 
shall have a casting vote. 
Article 46* 
CONTENTS AND SIGNATURE OF 
JUDGMENT 
1. The judgment shall state, in relation to each 


American Bar Center 
Cornerstone Is Laid 


Continued from page 1086 ) 


of Chicago, Editor-in-Chief of the 
AMERICAN BAR ASSOCIATION JOUR- 
NAL, a copy of the Diamond Jubilee 
Issue of the JouRNAL, published in 
1953; Joseph D. Stecher, 
Toledo, Ohio, Secretary, a copy of 


\ugust, 


the Constitution and By-Laws of the 
\ssociation and the Charter of the 
Harold 
H. Bredell, of Indianapolis, Indiana, 


American Bar Foundation; 
Treasurer of the Associaion, a pro- 
gram of the Bar Center Cornerstone 
Ceremonies; Donald A. Finkbeiner, 
of Toledo, Ohio, 
Executive Committee of the Ameri- 


member of the 
an Bar Foundaton, a copy of the 
ommemorative postage stamp and 
irst day cover honoring the 75th 





accused, the reasons upon which it is based. 

2. The judgment shall contain the names of the 
judges who have taken part in the decision. It 
shall be signed by the President and the Registrar. 

Article 47* 
SEPARATE OPINIONS 

If the judgment of the Court does not represent 
the unanimous opinion of the judges, any judge 
shall be entitled to deliver a separate opinion 

Article 48* 
DELIVERY OF JUDGMENT 
The judgment shall be read in open Court. 
Article 49* 
NO APPEAL 
The judgment shall be final and without appeal. 
Article 50* 
DOUBLE JEOPARDY 

No person who has been tried and acquitted 
or convicted before the Court shall be subsequently 
tried for the same offence in any court within 
the jurisdiction of any State which has conferred 
jurisdiction upon the Court with respect to such 
offence 

Article 51 
EXECUTION OF SENTENCES 

Sentences shall be executed in accordance with 

conventions relating to the matter. 
Article 52* 
REVISION OF JUDGMENT 

1. An accused who has been found guilty may 
apply to the Court for revision of the judgment. 

2. An application for revision shall not be 
entertained unless the Court is satisfied: 

(a) That a fact was discovered of such oa 
nature as to be a decisive factor; and 

(b) That that fact was, when the judgment 
was given, unknown to the Court and the 
applicant 

3. Revision proceedings shall be opened by a 


Bar 
Association; John Cobb Cooper, of 


anniversary of the American 
Princeton, New Jersey, Chairman of 
the Library and Research Commit- 
tee, a list of the members of his Com- 
mittee; Ross L. Malone, Jr., of Ros- 
well, New Mexico, member of the 
Executive Committee of the Ameri- 
can Bar Foundation, a list of the 
members of the Executive Commit- 
tee; Roy E. Willy, of Sioux Falls, 
South Dakota, 


Plans, Specifications and Construc- 


Chairman of the 


tion Committee of the American 
Bar Foundation, a list of the mem- 
bers of his Committee; Harold L. 
Reeve, of Chicago, member of the 
Finance Committee of the American 
Bar Foundation, a copy of the deed 
for the Bar Center site, donated by 
the University of Chicago to the 
American Bar Foundation; Carl B 
Rix, of Milwaukee, Wisconsin, a 





The Development of International Law 


judgment of the Court expressly recording the 
existence of the new fact and recognizing that it 
has such a character as to lay the case open to 
revision 


Chapter VI 
CLEMENCY AND PAROLE 
Article 53 
BOARD OF CLEMENCY AND 
PAROLE 

1. Alternative A—The States which have con- 
ferred jurisdiction upon the Court shall, at the 
meetings and in the manner provided in Article 11, 
elect a Board of Clemency and Parole consisting 
of five persons. 

1. Alternative B—The States referred to in Article 
7 [alternative B] shall designate a Board of Clem- 
ency and Parole. 

2. Subject to the provisions of the instruments 
by which States have conferred jurisdiction upon 
the Court, the Board shall have the powers of 
clemency and parole 

3. Before deciding on a petition for clemency 
or parole, the Board shall request the advice of 
the Court 

4. The Board 
procedure 


shall adopt its own rules of 


Chapter VI! 
FINAL PROVISIONS 
Article 54 
SPECIAL TRIBUNALS 
Nothing in the present Statute shall be taken 
to prejudice the right of two or more States which 
have conferred jurisdiction upon the Court jointly 
to set up special tribunals to try the perpetrators 
of crimes over which each of such States has 
jurisdiction according to the general rules of 
international law 


copy of the will of the late William 
Nelson of New York 
City, bequeathing $400,000 toward 
the construction of the Bar Center; 
John W. Root, of Chicago, of 
Holabird & Root & Burgee, archi- 
tects for the Bar Center, a letter of 


Cromwell, 


commemoration from the architects; 
William A. Courter, of the Turner 
Construction Company, contractors 
for the Bar Center, a letter of com- 
memoration from the contractors. 

The then 
placed in the cornerstone. Mr. Jus- 
tice Jackson, Mr. Storey and Presi- 
dent Jameson wielded the trowels to 


box was sealed and 


seal the stone. 

Music was furnished by the Fifth 
Army Band. The dedicatory prayer 
was offered by the Reverend Joseph 
D. Connerton, Catholic Chaplain of 
the University of Chicago. 
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® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Valuation of Restricted Stock and Partnership Interest 


®" Many attempts have been made 
over the years to limit the value to 
be placed for federal tax purposes 
on corporate stock or partnership 
interests by means of various restric- 
their 


tions on transferability and 


provisions for fixing values upon 
transfer. Of course, such restrictions 


often have sound business reasons 
aside from a desire to minimize fed- 
eral estate and gift 


agreements 


taxes. Typically, 
among stockholders _re- 
strict the sale of stock to outsiders 
and provide that the other stock- 
holders or the corporation shall pur- 
chase or have an option to purchase 
the stock of a deceased stockholde1 
or of any stockholder who wishes to 
sell out; the purchase price is usually 
fixed and also the manner of pay 
ment. The price so fixed may be one 
which is less than fair market value, 
perhaps because the price is based 
on book values without any account 
taken of good will. Similar arrange 
ments have been made with respect 
to partnership interests. 

If the stockholders enter into such 
arrangements upon an arm’s length 
basis and with a careful eye to the 
minimum requirements laid down in 
the tax cases, tax lawyers have hoped 
that the value of such restricted stock 
can be similarly limited for purposes 
of federal estate tax valuation. There 
relatively 
ancient lineage, which give a real 


are some cases, now of 
basis for such hope. See Lomb v. Sug.- 
den, 82 F. 2d 166 (2d Cir. 1936); 
Commissioners Vv. Bensel, 100 F. 2d 
639 (3d. Cir. 1938). On the whole, 
however, tax advisers have been only 
cautiously optimistic. Ness, “Federal 
Estate Tax Consequences of Agree- 
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ments and Options To Purchase 
Stock on Death”, 49 Col. L. Rev. 796 
(1949). The Internal Revenue Serv 
ice has recently given warning that it 
intends to contest the validity of such 
arrangements for tax purposes. 

In Rev. Rul. 157, Internal Reve- 
Bulletin, No. 17 (August 17, 
1953) page 16, the Service ruled that 
“although the bylaws of a corpora- 
tion contain a binding agreement, 
effective only upon a shareholder's 


nue 


death, providing for the sale to the 
corporation of the shareholder’s in- 
terest in the business at a price which 
reflect for 
good will, the Commissioner would 


does not consideration 
not be precluded for federal estate 
tax purposes, from evaluating the 
shareholder’s interest in the business 
to include good will”. A similar rul 
ing has been issued with respect to 
gift tax valuation. Rev. Rul. 189, 
Internal Revenue Bulletin, No. 19 
(September 14, 1953) page 19. 

The actual facts, which are the 
subject of the estate tax ruling, 
would probably result in a similar 
decision under the cases, since the 
by-laws only apply to the disposition 
of the stock after the stockholder’s 
death and do not apply to a lifetime 
disposition. The cases have held that 
lack of transfer 
during a lifetime is 
fatal to any attempt to limit the 
estate value of the stock. Estate of 
James H. Matthews, 3 T.C. 525 
(1944); Claire Giannini Hoffman, 2 
T.C. 1160 (1943), aff'd on other is- 
sues, 148 F. 2d 285 (9th Cir. 1945). 

The ruling also pointed out that 


any restriction on 


stockholder’s 


the bylaws did not purport to fix the 
price at which the corporation might 





purchase the shares, but merely pro 
vided that the corporation may pur- 
chase the stock at its fair value as 
agreed upon by the corporation and 
the deceased stockholder’s legal rep- 
resentatives, or in the absence ol 
any agreement, at such price as may 
be determined as the fair value by a 
board of three appraisers, excluding 
any allowance for good will. How- 
ever, this provision seems to afford 
small comfort to the Service since in 
both situations the bylaws provide 
that good will must be excluded 
from the value. 

The ruling, however, does not pur 
port to be based upon these technical 
considerations. It cites a partnership 
case, Estate of George Marshall 
Trammell, 18 T.C. 662 (1951), 
wherein a husband and wife, equal 
partners in a ladies’ clothing shop, 
agreed that on a partner’s death, the 
surviving partner might buy out the 
deceased partner’s interest by paying 
the reasonable value of such interest 
but without any allowance for good 
will. Judge Black upheld the Com- 
missioner’s contention that, although 
the provision might be binding upon 
the partners, it was not binding upon 
the Commissioner in fixing the 
estate tax value. Judge Black quoted 
from the earlier case of City Bank 
Farmers Trust Company, Executor, 
23 B.T.A. 663 (1931), this language: 
“Although the parties can restrict 
the sale price of the stock as between 
themselves they can not, by such a 
contract, restrict the right of the 
Government to collect taxes upon 
the actual value of the stock.” 

The Commissioner does agree that 
restrictions on transfer of stock con- 
stitute a factor to be considered with 
all other pertinent valuation factors 
in determining values for gift tax 
purposes. Rev. Rul. 189, supra. Pre- 
sumably, the Commissioner likewise 
will take restrictions into account 
for estate tax purposes although the 
estate tax ruling does not say so. 

It appears that the Commissioner 
will continue to challenge in court 
the binding effect for estate and gift 
tax purposes of transfer restrictions 
fixing values of stock or partnership 
interests. 
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Lawyer A ran the law partnership 
x the most part and Lawyer B the 
orporation. The corporation agreed 
(o pay the partnership $42,000 (later 

$33,000) a year for all the legal work 
involved in the business. The corpo 
ration did all the billing, received 

all payments from customers and 
paid the annual fee for legal work 

to the law partnership. Lawyers A 

and B shared in the profit made by 
the law partnership. They also re- 

ceived salaries in their capacities 
as Officials of the corporation. 

rhe activities of the law partner- 
ship and the corporation were cat 
ried on as one intermingled enter 
prise. The law partnership paid rent 
for the entire premises, and inter- 
mittently paid the telephone and 
switchboard charges. The corpora- 
tion, on the other hand, employed 
advertising firms and public relations 
counsel who conducted a thorough 
advertising program. The general 
theme of the advertising was that 
the mortgage loan service was com- 


plete and speedy and that it was all 
“under one friendly roof”. The pro 
gram included the preparation and 
placing in newspapers of 


“news” 


articles about the mortgage loan 
service and about the personal his- 
tories and qualifications of lawyers 
A and B. Through this advertising 
program, and by intensive personal 
solicitation, the corporation handled 
a mortgage loan volume of 
$250,000,000 in seven years. 
The Court held this 


Canons of Ethics No. 27 


ove! 


violated 
(Advertis 
ing), 35 (Intermediaries), and 47 
(Aiding Unauthorized Practice). 
The New Jersey Court is to be 
commended for its forthright re- 
statement of the principles govern- 
ing the practice of law. The first 
principle is that our profession is 
a way of life, or, as stated by Dean 
Roscoe Pound, “an organized call- 
ing in which men pursue a learned 
art and are united in the pursuit 
of it as a public service”. The earn- 
ing of a livelihood cannot be the 


Tax Notes 





sole aim in such a field of endeavor. 
The leaders among lawyers are not 
those who advertise, or those who 
permit any intermediary to control 
the relationship between them and 
their clients, or those who aid lay- 
men in the unauthorized practice 
of law. The leaders are those who, 
despite the intricacies of modern 
business affairs, create their own 
reputations for integrity and ability 
by sustained effort, individually or 
in association with other lawyers. 
Viewed in this light, the decision is 
another landmark in the history ol 
the profession. It has significant 
implications for, and it should be 
studied by, all lawyers whose prac 
tice brings them into contact with 
the dual practice of law and another 


business or profession 


Note: The United States Court of Appeals for the 
Second Circuit has reversed the Tax Court decis- 
ion in Mills Estate, Inc Commissioner, dis- 
September Tax 


Notes article 
entitled *‘Deductibility of Legal Fees in Corporate 


cussed in the 


Liquidations and Reorganizations 


Notice by the Board of Elections 


* The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1954 Annual Meeting and 
ending at the adjournment of the 
1957 Annual Meeting: 


Nebraska 
New Jersey 


\rizona 
Connecticut 
District of Columbia Oktahoma 


Illinois Puerto Rico 


lowa South Carolina 
Maine South Dakota 
Michigan Texas 
Mississippi Washington 


Montana Wyoming 


Nominating petitions for all State 
1954 
Board of 


Delegates to be elected ‘in 
must be filed with the 
Elections not later than March 19, 
1954. Petitions received too late for 
publication in the March issue of 
the JouRNAL (deadline for March 
ssue, January 28; deadline for April 
ssue, February 25) cannot be pub- 


lished priar to distribution of bal- 
lots, fixed by the Board of Elections 
for March 30, 1954. Ballots must be 


returned by June 7, 1954. 


Forms of nominating petitions 
may be obtained from the Headquar- 
the American Bar Associa- 
1140 North Street, 


Chicago 10, Illinois. Nominating pe 


ters of 
tion, Dearborn 
titions must be received at the Head 
quarters of the Association before 
the close of business at 5:00 pP.M., 
March 19, 1954. 


Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less 
fifty days before the opening of the 


than one hundred and 
annual meeting in each year, twenty- 
five or more members of the Asso- 
ciation in good standing and ac- 
credited to a State from which a State 
Delegate is to be elected in that year, 
may file with the Board of Elections 
constituted as hereinafter provided, a 


signed petition (which may be in 


candidate for 
the office of State Delegate for and 
from such state 


parts) nominating a 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not 
a member in good standing. Each 
nominating petition must be ac- 
companied by a typewritten list of 
the names and addresses of the sign- 
ers in the order in which they ap- 
pear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed on March 
30, 1954, to the members in good 
standing accredited to the states in 
held as 


which elections are to be 


above stated. 


BOARD OF ELECTIONS. 

Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve. 
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Arthur John Keeffe + Editor-in-Charge 


Anrtrreust: In all the discus- 
sion about revision of our antitrust 
regulation, we should not lose sight 
of Canadian developments. In June, 
1950, a 
appointed to study combines legis- 


Canadian committee was 
lation. It made a valuable repori on 
October 1, 1951, as to Resale Price 
Maintenance in Canada. On Decem- 
ber 29, 1951, the Canadian Paclia- 
ment enacted 37A of the Combines 
Investigation Act, prohibiting resale 
price maintenance. On March 8, 
1952, this committee made a report 
on legislation generally, and the 
Canadian Parliament enacted Chap- 
ter 39 of the Statutes of Canada, 
1952, amending the combines Inves- 
tigation Act and relevant sections of 
the Criminal Code, effective Novem- 
ber 1, 1952. The principal changes 
are the separation of the functions 
of investigation and report formerly 
vested in the Commissioner of the 
Combines Investigation Act. By vir- 
tue of the amendments, the functions 
of investigation and research are now 
carried out by the Director of Inves- 
Research, while the 
functions of report are carried out by 


tigation and 


a new organization, the Restrictive 
Trade Practice Commission, which 
consists of a chairman and two mem- 
bers. Provision is also made for spec- 
ial remedies by courts such as injunc- 
tions and dissolution orders. The 
most recent report of an investiga- 
tion and apparently the last of the 
Combines Commissioner, T. D. Mac- 
Donald, relates to the manufacture, 
distribution and sale of fine papers 
Under the new 
MacDonald be 
comes Director in Investigation and 
Research. 


in the Dominion. 
legislation, T. D. 


(For copies of the new 


legislation and the Fine Papers 
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Report, address: T. D. MacDonald, 
Esquire, Director of Investigation 
and Research, Combines Investiga- 
tion Act, Ottawa, Ontario, Canada.) 


Ewience: An excellent sympo- 
sium on the polygraphic truth test 
appears in the February, 1953, issue 
of the Tennessee Law Review (Vol. 
22—No. 6; pages 711-774). In the first 
article, William Wicker, Dean of the 
University of Tennessee College of 
Law, reappraises all reported appel- 
late court decisions dealing with the 
admissibility in evidence of poly- 
graphic truth test results. The second 
article, “A Consensus as to the Valid- 
ity of Polygraphic Procedures”, by 
Edward E. Cureton, Head of the 
Department of Psychology, the Uni- 
versity of Tennessee, contains an 
analysis of replies to 1700 question- 
naires sent to fellows of the Ameri- 
can Psychological Association and to 
certain other qualified groups. Paul 
Trovillo, 
widely known firm of personnel con- 


research director for a 
sultants, in his article on “Scientific 
Proof of Credibility”, discusses the 
polygraphic technique in action, the 
scientific controls now in use in safe- 
guarding test results, and the extent 
to which polygraphic examination 
has become a profession. 

these studies are 
presented by Hudson Jost, Head of 
the Department of Psychology, Uni- 


Comments on 


versity of Georgia; by George W. 
Crane, consulting psychologist, of 
Chicago; and by Russell Chatham, a 
leading personnel consultant. 
The problem is best expressed in 
Dean Wicker’s interesting observa- 
tion: “The question should not be 
whether interpretations based on 
polygrams are invariably correct, but 


whether the method now accepted 





for courtroom use should continue 
to be the only one used in determin- 
ing the amount of credibility to be 
given to testimony.” This symposium 
should dispel some of the traditional 
judicial reluctance to accept the re- 
sults of lie detector tests, but, as 
Dean Wicker pointedly concludes, 
such tests will be admitted in evi- 
dence only when the courts are con- 
vinced that sufficient progress has 
been made in the improvement of 
techniques of polygraphic interroga- 
tion, and in the formulation and en- 
forcement of adequate professional 
standards for polygraphic experts. 
(Address: Tennessee Law Review, 
University of Tennessee College of 
Law, Knoxville, Tenn.; price for a 
single copy: $1.00.) 


Feperat PRACTICE: In the 
January issue of the University of 
Pennsylvania Law Review, Professor 
Fowler V. Harper of the Yale Law 
School and George C. Pratt, a mem- 
ber of the third-year class of the Yale 
Law School, are publishing “What 
the Supreme Court Did Not Do Dur- 
ing the 1951 Term”, the third of a se- 
ries of studies of cases in which the 
Supreme Court has declined to grant 
certiorari. The authors discuss the 
difficulties presented by the Court's 
refusal to give reasons for its action, 
the most important being that deni- 
als of certiorari have the effect of 
giving approval to the decisions of 
the courts below despite the conten- 
tion of the Supreme Court that they 
do not. The authors also contend 
that the Court’s treatment of cases 
on appeal is almost indistinguishable 
from its handling of petitions for 
certiorari. After an extensive statis- 
tical analysis of the Court's disposi- 
tion of cases, and a presentation of 
comparative statistics on denial of 
review, the authors examine twenty- 
five cases which in their judgment 
merited review and illustrate the 
need for some measure of judicial 
comment on denying certiorari or 
dismissing an appeal. Denial of cert- 
iorari in the area of civil rights is 
particular emphasis. Other 
prima facie important federal ques- 
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al ques- 


ons which the Court has refused to 
ear analyzed are, e.g., the inequality 
state apportionment of legislative 
listricts; the question of state regu- 
ition of the aviation industry; and 
the problem of the extent to which 
communications to the FBI concern- 


ing a federal employee, made by the 
employer, shall be deemed privileged 
for purposes of a subsequent libel 
action. 


and slander Perhaps, like 


your editor, you have missed the 


prior articles. If so, don’t miss this. 


From the study one cannot but con- 









BAR ACTIVITIES 


Paul B. DeWitt - Editor-in-Charge 





® The Delaware State Bar Associa 
tion gathered in Wilmington for its 
annual meeting in August. William 
H. Foulk, of 
elected President. Also elected were 
W. W. Harrington, James M. Tun- 
nell, Sr. and Howard L. Williams, 
Vice Presidents; Irving Morris, Secre- 
tary, and Carroll F. Poole, Assistant 
Secretary; Howard Duane, Treasurer, 
and Frank J. Miller, Assistant Treas- 


urer. 


Wilmington, was 


Richard H. 
PAULSON 





®" The integrated State Bar of Mich 
igan held its 18th Annual Meeting 
in Detroit, September 23 to 25, with 
i record turnout. 
William J. 
American Bar 
spoke on “Balancing 
Rights National 
jerry Giesler, of Beverly Hills, Cali- 
ornia, addressed a group of nearly 
500 at the Annual Banquet on “Trial 


President 
ot the 


Jameson, 
Association, 
Individual 


with Security”. 


Leflections from the Defense Table”. 

The Assembly of the State Bar 
pposed any constitutional amend 
ent imposing a limitation on Con- 
ress’ power to levy income, gift and 


iheritance taxes; 


approved the 


principle of fair employment prac 
tices legislation; condemned discrim 
ination by segregation in public 
hospitals; favored establishment of 
compulsory automobile liability in- 
surance in Michigan; favored aboli 
tion of formal printed records in 
Supreme Court 
amendment of Judicial Canon 35 to 


cases; approved 
conform to the amendment of the 
American Bar Association Canon, de- 
signed to prohibit televising of court 
proceedings except naturalization 
ceremonies, and referred a resolution 
opposing the Bricker Amendment to 
a recently created Committee on In 
ternational and Comparative Law. 
At the session on September 25, 
Richard H. Paulson, of Kalamazoo, 
was elected President. Other officers 
elected were Glenn M. Coulter, of 
Detroit, and Albert E. Blashfield, of 
Ann Arbor, Vice Presidents, Hazen 
E. Kunz, of Detroit, Secretary, and 
John W. 


Rapids, Treasurer. 


Cummiskey, of Grand 


® Four Akron, Ohio, attorneys read 
“The American Creed” over local 
radio stations at various times on 
September 16 as an Akron Bar Asso- 
ciation project tied in with the 
Day. 
Reading the creed were James W. 
Hurrah, John M. Kelly, Richard O. 
Gantz and Marjorie J. Meade. 


observance of Constitution 





® The Board of Commissioners of 
the Utah State Bar held a special 
meeting in Ogden on June 19 for the 
purpose of electing officers. Henry 
Ruggeri was elected President, Dal 
las H. Young, Vice President, and L. 
M. Cummings, Secretary. 





clude that there is something wrong 
about certiorari as presently used, 
and the procedures should be re- 
examined. University ol 
Review, 3400 
Chestnut Street, Philadelphia 4, Pa.; 
price for a single copy: $1.25.) 


(Address: 


Pennsylvania Law 


During the regular June and Au- 
gust meetings of the Board, appoint- 
ments various 


were made to the 


committees. 








® The first fall meeting of the New 
York State Bar Association was held 
in Buffalo on September 25 and 26. 
President Franklin R. Brown, of 
Buffalo, presided over a meeting 
which considered the much debated 
motor vehicle insurance legislation, 
the proposed uniform commercial 
code, and the role of casualty insur- 
ance companies in negligence actions. 
The program was brought to a close 
by a dinner on Saturday evening at 
which Harrison Tweed, Chairman of 
the New York State Temporary 
Commission on the Courts, spoke. 

® The Wisconsin Bar Association has 
commenced the second series of its 
Supreme Court Calendar Sezvice, 
a ten-times-per-year planographed 
sheet listing major cases, which was 
begun with great success last year. 
The service sells for a nominal fee 
and includes, in addition to the list- 
ings, the schedule of arguments and 
a summary of the main questions of 
law stated in the briefs. 

® The New England Law Institute, 
a nonprofit association devoted to 
the postadmission education of New 
England lawyers, presented a “Two- 
Day Legal Clinic” on October 30 and 
31 in Boston. The subjects covered 
were: A Sound Law Practice, Foreign 
Land Takings, Federal 
Practice, The Drafting of Wills, Pro- 
bate Fees, Corporation Law, Labor 
Law and The Trial Lawyer. 


Divorce, 


®" Over seventy law schools will 
enter teams in the Fourth Annual 
National Inter-Law School Moot 
Court Competition sponsored by the 





December, 1953 * Vol. 39 1109 





Bar Activities 


Young Lawyers Committee (former- 
ly known as the Committee on 
Junior Bar Activities) of ‘The Asso- 
ciation of the Bar of the City of New 
York. John Roberts Miller, Chair- 
man, has announced that regional 
rounds of arguments will be held 
throughout the United States in 
November, with the final rounds at 
the House of the Association on 
December 17 and 18. The regional 
rounds for the law schools located 
in New York City were scheduled 
for November 19 and 20 at the 
House of the Association. The round 
on appeal raises questions respecting 
the right of a university to discharge 
a professor of political science fol- 
lowing exercise of the privilege 
against self-incrimination before a 
congressional committee investigat 
ing the influence of communism in 
educational institutions. 


Timothy I. 
McKNIGHT 


® The annual meeting of the Illinois 
State Bar Association was held on 
June 10 to 12 with 
450 members and their wives attend- 
ing. 

The newly reorganized Junior 
Bar Section elected Frank J]. Roan, 
Jr., of Marion, Chairman, and A. D. 
Van Meter, Jr., of Springfield, Vice 
Chairman. An active program was 


at Decatur, 


outlined for the inaugural year of 
the section. 

At the annual dinner Timothy I. 
McKnight, of Chicago, was installed 
as President by the retiring Presi- 
dent Thomas J. Welch, of Kewanee. 


® When the Supreme Court of Mis 
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sissippi reconvenes each September, 
memorial services are held for mem- 
bers of the Bench and Bar who have 
died during the year. A memorial 
address is also made. This year the 
address was made by Phil Stone, a 
former President of the Mississippi 
State Bar. In the course of his ad 
dress, Mr. Stone said: 

“We know that justice delayed is 
justice denied. We know that in our 
courts justice is often denied because 
it is delayed and we know that it is 
often delayed because of ourselves, 
because of our weaknesses and our 
failures. We know that justice can 
be made surer, cheaper and quicker 
and we know that we are the ones 


who can make it surer, cheaper and 


quicker—by making needed reforms 
in our court procedures. 

“We know that the innocent some 
times suffer injustice. It is our busi- 
ness to see that such a thing does not 
happen in Mississippi. That task, 
promptly and properly performed, 
would be the memorial to our dead 
which it is our duty to make. 

“In the past our profession has 
ever been a bulwark against tyranny 
and oppression. The lawyers fought 
the tyranny and _ oppression of 
Charles II and George III. This tra- 
dition is our proudest heritage. 

“Tyranny and oppression hover 
like live things over the world today. 
We know that they are hovering, 
breeding here in America today in 
the form of the potential tyranny 
and oppression of the individual 
citizen by a powerful, centralized 
state. Our silent passive consent to 
this creeping tyranny and oppression 
by the state would be failure, not 
only to our children and to ourselves, 
but to our dead we here say we 
honor. 

“To them, the past; to ourselves, 
our present; to our children, our 
future; let us then bend our lives to 
the determination that in Mississippi 
no one—young or old, 
black, richer or poorer, for better or 
worse—shall fail, through our con- 


white or 


sent or neglect, our failure, to attain 
justice. 


“Let us then not idly, impertinent. 
ly chatter today of honor to 
those of our friends whom we have 
loved. Let us determine in our hearts 
to be, because of their example, more 
completely what they at their best 
had determined to be. Let us resolve 
that we shall because of them, and 
for them, here serve with conviction 
and compassion the high purpose of 
justice for all. 

“If we fail we ourselves shall surely 
be doomed and we shall doom them, 
our dead.” 
® The President of the State Bar of 
California, Charles E. Beardsley, of 
Los Angeles, in summarizing activi- 
ties for the year 1952-53, noted that 
of the forty-six bills introduced in 
the legislature at the request of the 
State Bar, thirty have become law. 

Che State Bar also opposed nine- 
bills 


bills waiving the bar examination 


teen which included various 
for admission to practice. Only one 
of these opposed bills passed the 
legislature, and ther only after 
amendment. For the first time since 
World War II, the state legislature 
refused to adopt any bill which 
tended to lower the standards for 
any bill 
which waived the bar examination 


admission to the Bar or 


for any special class of persons. 

a - 
# A new program of mock trials to 
be presented for the benefit of civic, 
fraternal or religious organizations 
is being offered by the Toledo Bar 
Association this year. 

Forty mock trial performances 
were presented in the Toledo area 
last season by the Bar speakers’ 
bureau and a special cast of judges 
and attorneys. This year the enact 
ment of a criminal jury trial will be 
added to the civil jury trial presenta 
tions. 

The 


judge, prosecutor or plaintiff's coun 


Bar Association furnishes a 


sel and defense counsel, while the 
jurors and the witnesses are selected 
from the membership of the club 
or organization sponsoring the event 








tinent- 


or to 
e have 
hearts 
>, more 
ir best 
resolve 
m, and 
viction 
pose of 


| surely 
1 them, 


Bar of 
sley, of 
+ activi- 
ed that 
iced in 
- of the 
> law. 

‘d nine- 
various 
ination 
nly one 
sed the 
y after 
ne since 
rislature 
| which 
ards for 
any bill 
nination 


ns. 


trials to 
of civic, 
nizations 
ledo Bar 


yrmances 
edo area 
speakers’ 
of judges 
1e enact 
il will be 
presenta 


rnishes a 
ff’s coun 
vhile the 
> selected 


the club 


he event 


Activities of Sections 
and Committees 


SECTION OF 
ADMINISTRATIVE LAW 


® Plans are under way to give mean- 
ing to the assurance of support given 
by the House of Delegates to its reso- 
lution respecting S. 1752, now pend- 
ing in the 83d Congress. The House 
approved the following resolution at 
the annual meeting in Boston. 
Be It Resotvep, That the American 
Bar Association approves in principle 
the proposal embodied in the bill, 
S. 1752, to establish good faith as a 
defense in certain cases now pending 
in the 83d Congress; and 
FURTHER RESOLVED that the Section 
of Administrative Law, acting through 
its Council, be authorized to further 
the calling of hearings thereon in the 
Congress and to represent the Ameri- 
can Bar Association at such hearings, 
and 
FURTHER RESOLVED, that the Section 
grants to its Council authority to act 
for the Section, in relation to the Con- 
gress, the House of Delegates and 
otherwise on any further matters that 
may arise concerning the proposal now 
embodied in S. 1752, 83d Congress. 
Hearings before the Judiciary Com 
mittees of the Congress await the 
submission of views concerning S. 
752 from the departments and 
igencies of the Federal Government 
ind present indications are that the 
esponses will be received in time to 
chedule the hearings early in the 
oming session of the 83d Congress. 
Members of the Section who at- 
ended the meeting in Boston will 
ecall that a lively discussion was led 
y Professor Frank C. Newman, who 
s the author of the bill, and that 
ome interesting views were devel- 
ped concerning the extent to which 
he proposal would change the pro- 








Act, 
if at all. The question of interpreta 
tion will, of 
of policy concerning whether any 
change should be undertaken in the 
Portal-to-Portal Act or in 
provisions in any other statutes. 


visions of the Portal-to-Portal 


course, lead to one 


similat 


Members of the Section who are 
interested in further information on 
the subject are referred to Professor 
Newman’s article entitled “Should 
Official Advice Be Reliable? Propo- 
sals as to Estoppel and Related Doc- 
trines in Administrative 
Volume 53 of the Law 
Review, at pages 374-390. The matte: 
is of interest to members of othe 


Law”, in 
Columbia 


Sections of the Association and to 
practitioners generally 
hoped that any views or suggestions 


and it is 


will be brought promptly to the 
attention of Professor Frank C. New 
man, whose address is Harvard Law 
School, Cambridge, Massachusetts. 


SECTION OF 
INTERNATIONAL AND 
COMPARATIVE LAW 


®" The Inter-American Bar Associa 
tion will meet in Sao Paulo, Brazil, 
March 15 through 22, 1954. Consid- 
eration will be given, among other 
matters, to a proposed uniform law 
of trusts for enactment in various 
Latin-American countries in which 
this legal institution does not exist 
at the present time. A draft uniform 
law has been prepared by Ricardo J. 
Alfaro, of Panama, and is based on a 
law enacted in Panama during his 
presidency. Similar legislation exists 
in Puerto Rico and to a limited ex 
tent in Colombia and Mexico. 


This meeting of the Inter-Ameri- 


can Bar will coincide 


with the celebration of the four hun 


Association 


dredth anniversary of the founding 
of Sao Paulo. The 


ternational and Comparative Law 


Section of In 


hopes that many members of the 
will 


Those who will be going are re 


\ssociation be able to attend. 
quested to notify the Executive Sec 
retary of the Inter-American Bat 
\ssociation, William Roy Vallance, 
3016 43d Street, N.W., Washington 
16, D.C. 

Chere will appear on the 1955 
agenda of the General Assembly of 
the United Nations the question of 
a general conference of the members 
of the United Nations for the pur- 
pose of revising the provisions of the 
Charter. At the meeting of the Amer- 
ican Bar Association in Boston, Sec- 
retary of State Dulles called upon the 
\ssociation to study this problem. 
The Section of International and 
Comparative Law is going forward 
with a comprehensive 
proposed revisions of the Charter 


study of 


through its Committee on United 
Nations’ Structure, 
under the chairmanship of Eugene 
D. Bennett, Standard Oil Building, 
San Francisco 4, California. Mr. Ben- 


Constitutional 


nett will be pleased to receive views 
of members of the Association on 
this important problem as the work 


of this Committee progresses. 


SECTION OF 
LABOR RELATIONS LAW 


® Our Section enters the eighth year 
of its existence after the completion 
of its largest and most interesting 
meeting in Boston. 

The demonstration “Arbitration a 
la Mode” played to a packed house. 
This was written and enacted exclu- 
sively by members of the Boston Bar 
under the able cochairmanship of 
John W. Morgan and Robert M. 
Segal. 

The Section’s membership is grow- 
ing and all lawyers interested in re 
ceiving a copy of the report of pro- 
ceedings for the Boston meeting 
should join the Section immediately. 


Each member of the Section of 


Labor Relations Law is being asked 
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one additional Section 


member, to the end that all lawyers 


to obtain 


interested in this rapidly growing 
field of law will have an opportunity 
to participate in the work of the 
Section. 

The Council is making plans for 
a regional meeting in Atlanta on 
March 5, 1954. There, the subjects of 
the proposed amendments to the 
Taft-Hartley Act, and the problems 
of federal pre-emption in labor re- 
lations will be thoroughly discussed. 

Officers of the Section and Council 
Members for 1953-54 are as follows: 
Chairman, James C. Sheppard; Vice 
Chairman, L. N. D. Wells, Jr.; Sec- 
retary, Archibald Cox; Theodore R. 
Iserman, Robert M. Segal, Herbert S. 
Thatcher, James A. Woods, Alfred 
Kamin, Daniel P. Loomis, Thomas 
FE. Harris, Gerard D. Reilly, mem- 
bers of the Council; and Section Del- 
egate to the House of Delegates, 
Barnabas F. Sears. 


SECTION OF 


MINERAL LAW 
®" During the Annual Meeting at 
Boston, the Mineral Law Section held 
sessions on two days. There was a 
large and gratifying attendance. The 
subjects discussed and debated cre- 
ated a lively interest among the mem- 
bers, and the program as a whole 
was well received. The Section’s ac- 
tivities concluded with an evening 
banquet held jointly with the Sec- 
tion of Antitrust Law. The following 
officers and members of the Council 
were unanimously elected for the 
ensuing year: Marshall Newcomb, 
Francis J. Ryley, First 
Vice Chairman; Harry D. Page, Sec- 
ond Vice Chairman; Leroy Hines, 
Secretary; Peter Q. Nyce, Section 
Delegate to the House of Delegates; 
Council: Ray S. Fellows, Hugh Ful- 
lerton, Robert S. Palmer, Clayton L. 
Orn, Rayburn L. Foster, John A. 
Gage, Robert E. Lee Hall, Lucius M. 
Lamar, Robert T. Patton. 

The Section will hold a one-day 
forum, probably on March 5, 1954, 
during the Regional Meeting at At- 
lanta March 3-9, 1954. We anticipate 
a large attendance, since this Region- 
al Meeting will be the largest one 


Chairman; 


Activities of Sections and Committees 
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ever held in the Southern states by 
the American Bar Association. Pres- 
ent membership of the Section of 
Mineral Law is 1,050, with new mem- 
bers being added quite frequently. A 
vigorous program in the field of oil, 
gas and hard minerals will be car- 
ried on throughout the year. 


COMMITTEE ON 
RETIREMENT BENEFITS 

®" The Committee on Ways 
Means, House of Representatives, 
held hearings in the late spring and 
early summer on general revenue 
revisions. The many subjects were 
grouped into forty items. Item 36 
was Retirement Funds for Self-Em- 
ployed and Others Not Covered by 
Existing Pension Plans. This hearing 
was held on August 12, 1953. At the 
hearing the Jenkins-Keogh Bills were 
discussed in detail. The basis of these 
bills is to aid self-employed and pen- 


and 


sionless employed to save for their 
retirement and old age by granting 
them treatment comparable 
to that given to officers and em- 


tax 


ployees of corporations and the cor- 
porations themselves in their pension 
plans under Section 165 of the In- 
ternal Revenue Code. 

At this hearing, George Roberts, 
representing the Committee on Re- 
tirement Benefits of the American 
Bar Association, and Richard C. Co- 
burn, representing the Conference 
of Bar Association Presidents, testi- 
fied in favor of the bills. In addition 
there was testimony from the Ameri- 
can Medical Association, the Ameri- 
Institute of Accountants, the 
American Farm Bureau Federation, 
and from various organizations repre- 
senting salesmen, the Authors League 
of America, Associated Actors and 
Artistes of America, Engineers Joint 
Council, and others. 

A pamphlet quoting the testimony 
of Messrs. Coburn and Roberts, of 
Leslie M. Rapp, representing the 
New York State Bar Association and 
The Association of the Bar of the 
City of New York, and of Dr. Edward 
J. McCormick and Frank G. Dickin- 
son, of the American Medical Asso- 
ciation, can be obtained from 
office of the American Bar Associa- 


can 


the 






tion, Chicago, Illinois. 

It is hoped that professional men 
and other self-employed will inform 
their congressional representatives of 
the great interest in these bills. The 
chief obstacle to the passage of the 
bills is the fear that they will result 
in a considerable loss of revenue to 
the Treasury. The exact amount of 
such loss can only be ascertained by 
a period of trial and error and in the 
opinion of your Committee the bills 
have been carefully drafted to limit 
the loss to the Treasury as much as 
is possible without completely de- 
stroying the effectiveness of the relief 
granted. The proposed legislation 
was reviewed in detail by a very in- 
teresting article in the April, 1953, 
issue of the Harvard Law Review, 
pages 1105 et seq., and the argument 
against the legislation of loss of reve- 
nue was answered as follows: 

But even the possibility that the 
revenue loss would be so considerable 
as to necessitate higher tax rates is not 
a valid objection. It seems more equi- 
table to distribute the tax burden 
among all taxpayers than to continue 
the discrimination against one group. 


COMMITTEE ON 
UNAUTHORIZED PRACTICE 
OF THE LAW 


® An important development in the 
field of unauthorized practice was 
the decision of In re Rothman, 97 A. 
2d 621, decided June 8, 1953. The 
of the 
problems with which unauthorized 
practice committees are working. 


case is illustrative of one 


The New Jersey Supreme Court 
severely reprimanded two lawyers 
for unethical conduct in operating 
a combined law partnership and 
mortgage company. Chief Justice 
Arthur T. Vanderbilt, speaking for 
the court, said: “The bar is put on 
that similar offenses occur- 
ring hereafter will be dealt with more 
severely.” 


notice 


The case involved two attorneys 
who were law partners and who in 
1946 organized a corporation under 
the New Jersey general corporation 
laws for the purpose of negotiating 
mortgage loans in the postwar build- 
ing boom. Each held half the stock. 
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| OUR YOUNGER LAWYERS 


Thomas G. Meeker, Secretary and Editor-in-Charge, New Haven, Connecticut 








® The Annual Meeting of the Jun- 
ior Bar Conference of the American 
Bar Association opened on Saturday 
morning, August 22, 1953, when the 
Council of the Conference held its 
first meeting. Richard H. Bowerman, 
of Connecticut, National Chairman, 
presided. Frederick G. Fisher, Jr., of 
Boston, Chairman of the Annual 
Meeting Committee, and Robert 
Arnold, of Boston, a member of the 
Committee, welcomed the group and 
outlined the meeting arrangements. 
During the day the Council consid- 
ered matters of policy and heard 
reports from national committee 
chairmen. A principal item of dis- 
cussion was a J.B.C. Handbook, 
drafted by C. Baxter Jones, National 
Secretary. It was voted to approve the 
handbook, subject to such amend- 
ments or modifications as might be 
approved by the incoming board, 
consisting of new officers and direc- 
tors. 

On Sunday, August 23, at 9:30 
1.M., Mr. Jones presided over a meet- 
ing of delegates of state and local 
affiliated groups and a panel discus- 
sion of state and local activities. 
Members of the panel included Stan- 
ley Balbach, of Urbana, Illinois, Per- 
Director, and S. Michael 
Schatz, of Hartford, Connecticut, 
Chairman of the Committee on State 
and Local Activities. Representatives 
of various state and local organiza- 


sonnel 


tions reported on their various pro- 
grams, including Robert Nichols, of 
Mississippi, Robert G. Storey, Jr., of 
Texas, William Moller, of Connecti- 
cut, and Alvin Rubin, of Louisiana. 

A feature of this session was the 
display of applications for Awards 
of Merit. At the conclusion of the 
meeting, a group of state chairmen 
conferred about the possibility of 
forming an organization of state 
chairmen. Following the meeting, a 
reception was tendered to the mem- 
bership by the newly organized 


Massachusetts Junior Bar under the 
leadership of Roger Donahue, of 
Boston. 

The Conference luncheon at noon 
on Sunday featured informal re- 
marks by Robert G. Storey, President 
of the American Bar Association, and 
an address by Judge John J. Parker, 
Chief Judge of the United States 
Court of Appeals for the Fourth 
Circuit, entitled “The Challenge of 
Leadership”. Judge Parker urged the 
members of the Conference to as- 
sume active posts in efforts to im- 
prove judicial administration in the 
United States. 

Robert A. Stuart, of Springfield, 
Illinois, National Vice Chairman, 
presided over the first general session 
at 2:00 p.m. on Sunday where over a 
hundred members gathered to hear 
the reports of the officers of the 
Conference and reports of certain 
Committees whose recommendations 
required action by the Conference. 
Sunday evening, following President 
Storey’s reception, the Connecticut 
Junior Bar gave a reception at the 
Bradford for all the members of the 
Conference. 

At 2:30 p.m. on Monday a round- 
table panel discussed state and fed- 
eral pretrial practice in the Oval 
Room of the Bradford. Richard H. 
Lovell, of Boston, member of the 
Annual Meeting Committee pre- 
sided. Alfred P. Murrah, Judge of the 
United States Court of Appeals for 
the Tenth Circuit, was moderator. 
The panel was composed of federal 
and state judges whose comments 
were preceded by skits presented by 
members of the Massachusetts Junior 
Bar which portrayed pretrial proce- 
dure as used in the federal district 
court in Massachusetts and the state 
courts in Connecticut. 

Following the discussion, the Con- 
ference joined with the Personal 
Finance Law Conference for its an- 
nual debate. The Junior Bar Con- 
ference members were Lawrence E. 


Blanchard, Jr., of Richmond, Vir- 
ginia, and C. Calvert Knudsen, of 
Seattle, Washington, who were a- 
warded the decision in the debate 
with Frederick D. Lewis, Jr., of Des 
Moines, Iowa, and Robert G. Nich- 
ols, of Jackson, Mississippi. Immedi- 


ately after the debate, the Conference 
on Personal Finance Law gave a 
reception for the members of the 
Conference and the American Law 
Student Association. 

On the Nominating 
Committee reported its nominations 
of C. Baxter Jones, of Atlanta, Geor- 
gia, for Chairman, Stanley Balbach, 
of Urbana, Illinois, for Vice Chair- 
man, and Thomas G. Meeker, of 
New Haven, for Secretary, who were 
duly elected to those offices. The 
Committee on Awards announced 
that the Connecticut Junior Bar had 
been given the Award of Merit as 
the most outstanding Junior Bar 
organization. A special Award of 
Merit for organization of local activi- 
ties was presented to the Junior Bar 
Conference of the State of Pennsyl- 
vania. The Junior Bar Section of 
Ihe State Bar of California received 
an honorable mention for outstand- 
ing activities. Among the local affili- 
ated groups, the Committee selected 
the application of the Baltimore City 
Junior Bar for the Award of Merit. 
Honorable mention was awarded to 
the Junior Bars of Milwaukee, Wis- 
consin, the District of Columbia and 


Tuesday, 


Jackson, Mississippi. 

On Tuesday, the joint luncheon 
with the Section of International 
and Comparative Law featured an 
address by Philip L. Graham, pub- 
lisher of the Washington Post. After 
the luncheon, the Conference held 
a joint meeting with the Section of 
Judicial Administration to hear an 
address by Palmer Hoyt, editor of 
the Denver Post, on the subject of 
“Trafic Courts”. 

The Conference activities con- 
cluded on Tuesday night with a 
reception at the Somerset Hotel 
given by Richard H. Bowerman, re- 
tiring Chairman, and a dance under 
the auspices of the Massachusetts 
Junior Bar at the Princess Ballroom 
in the Somerset. 
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able principle or indeed as a matter 
of complaint that in the same inter- 
est the legislature should enact safe- 
guards for the workman in his rela- 
tions with his employer, or for the 
protection of tenants impose a limit 
upon the rents which a landlord can, 
in time of scarcity, demand. 

Such legislation, which dates back 
now for many decades, has become 
an essential feature of the civiliza- 
tion that we know. It has its dangers 
in the proliferation of regulations 
and of officials to enforce them and 
of tribunals to determine their appli- 
cation, and there are many who sigh 
for a more Arcadian simplicity of 
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life. But in Arcadia, the sound of the 
internal combustion engine had not 
silenced the pipes of Pan; it is vain 
to seek pastoral ease in the hearts of 
great industrial cities. The truth of 
the matter lies in this, that the great- 
er the complexity of modern life, the 
greater the need of regulation. 

If life were a broad highway upon 
which we all proceeded at the same 
the direction, 
regulation. It 


pace in same 
little 
would be enough that the hand of 
friendship should be held out to 
those who faltered or fell by the way. 


But that is not the highway that we 


we 


should want 


see today. Rather, we see a highway 
in which a never-ending stream of 
trafhic 
that, fast and slow, pushing and 


is proceeding this way and 


jostling, crossing and recrossing, so 
that, of the 
road strictly prescribed and rigidly 


were there not rules 
enforced, there would be chaos and 
anarchy. 

It is these conditions that we who 
love freedom and regard the law as 
its citadel must face. It was said by a 
Greek philosopher that, did the 
youth of the city but know how 
precious a thing was the law, they 
would rush to its defense as to the 
defense of the city walls. And more 
than once since I have been here, 
I have heard that sentiment echoed. 
It is the people who must protect 
themselves. They must learn and 
understand the message of the rule 
of law. They cannot be helped if 
they will not help themselves. And 
so I believe that it is in the inculca 
tion of that spirit in the young that 
our future lies, and it is on the work 
of a great association like the Ameri- 
Bar that so much 
depends. It is the spirit which will, 
at all costs, resist the exercise of arbi- 
trary power and will be vigilant to 


can Association 


see that if authority is vested in any 
shall 
subject to the scrutiny of Parliament 


man or body of men, it be 
or a court of law, the spirit which 
inspired your forefathers and mine 


on both sides of the Atlantic. I pray 


that this spirit may continue to ani- 


mate the youth of England and 
America. 
Now, I told you at the outset that 


I should indulge in the broadest of 
generalizations, and I have certainly 
kept my word, but I am tempted to 
deal a little more closely with the 
subject hinted at in my last sentence, 
in which I insisted on vigilant resist- 
ance to arbitrary power in whomso- 
ever it may be vested. 

I don’t want to be too dogmatic 
about this. Perhaps we have run to 
death Lord Acton’s too-often cited 
dictum about power and absolute 
power. But, broadly speaking, and 
I speak both as a lawyer and as a 
citizen, it does remain the prime 
safeguard of the citizen that he 
should be able to have recourse to a 
court of law for the assertion and 
enforcement of his rights or for the 
determination of his liabilities. 
Legislative Check on Executive 
Is Not Enough 
Formidable as is the check which in 
my country is imposed upon the 
power of the executive by the possi- 
bility of parliamentary question or 
even parliamentary debate, that is 
not enough. It is certainly not 
enough for the village Hampden 
who wants his rights and is persuad- 
ed that it is only in a court of law 
that he will get them. That is, I 
think, his instinctive and traditional 
reaction to any proposal to interfere 


with his freedom, his property or 
his rights. To such a proposal, he 
will answer that he will see what 
the law has to say about it, and by 


that he means not what may be 
determind by some executive author- 
ity sitting behind closed doors and 
acting upon reports which have not 
been disclosed to him, but what a 
judicial tribunal sitting in the light 
of day may decide after hearing the 
parties and lending ear to nothing 
except the evidence which is given 
in public. 

[ am well aware of the complexity 
of this problem. In both our coun- 
tries, a flood of literature has been 
loosed upon it. In mine, it was the 
subject of a report known as the 
Donoghmore Report, or as the Re- 
port on Ministers’ Powers, which I 
believe here, too, attracted a good 
deal of attention, and some of you 
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may even have read it. But I fear, 
heaven forgive me, that I alone in 
this great assembly must admit to a 
substantial share in the writing of 
it. It was written twenty years ago 
and the questions discussed in it have 
never ceased to interest and perplex 
me. 

If I fasten upon this particular 
aspect of the problem, the instinctive 
distrust of the determination of 
rights except by traditional methods, 
it is because I regard it as the right 
eous instinct of a_ freedom-loving 
people. It is not for nothing that 
the expression “star-chamber methi- 
ods” has passed into our language as 
descriptive of tyranny. And it is in 
the reconciliation of this deeply 
rooted instinct of our people with all 
the administrative necessities of the 
modern state, that one of the main 
difhculties of government lies today. 
No one who has, for however short 
a time, held any administrative 
office can fail to know how strong 
is the urge, inspired by the most 
benevolent of motives, to get things 
done, how easy it is to be impatient 
with the man who appears to put 
his rights above the public interest. 
But it is a great mistake to suppose 
that a man is less generous or hu- 
mane or a worse citizen because he 
wants to know where he stands, what 
in fact his rights are, before he yields 
a jot of them. And if such a robust 
attitude leads to a certain intransi- 
gence, that is not a high price to pay 
for the maintenance of that inde- 
pendent spirit which may be con- 
trasted with what I have elsewhere 
called the blind, unquestioning 
obedience which is the law of tyrants 
and of slaves. 

I hope that I shall not leave your 
country with a reputation for en- 
couraging resistance to authority or 
taking rebels to my heart. But | 
must confess I have a tender feeling 
for what Walter Bagehot called the 
“inbred insubordination” of the 
English people and their “natural 
impulse” to resist authority. Perhaps 
in this city I need make no apology 
for such a statement. 

I come back then to this: it may 
be necessary that manifold duties 
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and obligations should be imposed 
by the welfare state upon its citizens, 
it may be necessary that the inter- 
ferences with their liberty to do as 
they will with their own should be 
irritating and numerous; if so, let 
us be doubly careful to insure that 
our fellow citizens at least know that 
they can, without fear, challenge the 
exercise of authority and in due 
process of law vindicate their rights 
before a tribunal which, by whatever 
name it goes, will uphold the estab 
lished principles of justice. 

There are cases, one must admit, 
where in the exigencies of war, tri- 
bunals are set up which come to de 
cisions that are not open to chal 
lenge, but these are and should be 
exceptions, for they illustrate the 


dangerous tendency which ought 
only to be indulged in circumstances 
of rare necessity. In times of war and 
in the aftermath of war, it is easy to 
assert that such circumstances exist, 
but I see a danger that a generation 
which has grown to maturity in such 
times may come to regard as normal 
what an older generation would re 
gard as abnormal and barely to be 
endured, and it is as a member of 
that older generation who has seen 
how quickly changes come that I 
utter a warning that those who lose 
any part of their ancient liberty 
should beware lest they learn to hug 
their chains. 

Some years ago, I wrote these 
words which, with your permission, | 
will repeat: “Between arbitrary pow 
er and the rule of law there is no 
middle way. So long as the rule of 
law is based on the will of the people, 
faithfully 


the King’s judges will 


guard it. Order, justice, liberty—this 
is the trinity which the law of Eng- 
land and those who serve it have 
been zealous to maintain.” Those 
words occurred in an essay that I 
contributed to a volume entitled 
The Character of England, and they 
were written at a time when we were 
just emerging from the perils and ter- 
rors of war and when, if we were 
asked for what we were fighting and 
got beyond the simple answer, “we 
were fighting for our lives” (as 
Heaven knows we were), we should 
have answered that it was just for 
those three things—lor order, justice 
and liberty that we were fighting. 
For that reason they were written 
with all the sincerity that is aroused 
in an hour of deep emotion. Could 
I not, with two small alterations in 
the text have written the same words, 
if the title of the volume had been 
The Character of the United States 
of America? | think that I could. For 
1 end where I began. These are our 
common heritage, and, speaking to 
this great gathering of American law- 
yers, I could with the same sincerity 
say that the contribution that we can 
make to the peace and happiness of 
the world is to find a just reconcili- 
ation of order and liberty, freedom 
and authority. That is the eternal 
problem. We will work together, 
learning from each other, towards 
its solution. And so working, I bor- 
row a haunting phrase that comes 
into my mind I know not whence 

so working, we will link a shining 
future with a majestic past, and the 
whole free world shall be our bene 


ficiary. 
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of the summons. Proclamation was 
made that Samuel Chase either ap- 
pear or that his default be recorded. 
He advanced to the center of the 
chamber and stood there—a signer 
of the Declaration of Independence, 
a former outstanding member of the 
Continental Congress, known as the 
“Demosthenes of Maryland”, a for- 
mer judge of the Criminal Court of 
Baltimore, a former chief justice of 
the General Court of Maryland, an 
outstanding and vigorous Federalist, 
and a Justice of the Supreme Court 
appointed by President Washington 
in 1796. Sixty-three years old, six 
feet tall, large of frame, with long 
white hair, stout, ruddy of complex- 
ion, and afflicted with gout, he ans- 
wered to his name and asked for a 
chair, which was furnished him. The 
managers from the House were not 
present. Justice Chase then rose and 
made a respectful address, asking 
for time within which to prepare a 
detailed answer to the 
against him. He asked that he be 
allowed until the of 
Congress which, in regular course, 
would begin December 2, 1805.18 
January 3, 1805. The constitution- 
ally required oath was administered 
by the Secretary of the Senate to the 
Vice President and by the latter to 
the Senators. The Senate, by a vote 


charges 


next session 


of 12 to 18, defeated a motion to set 
the Justice’s answer date as requested 
the first Monday in December. 
sv vote of 21 to 9, it set it on Febru- 
arv 4, 1805. 
February 4, 


on 


1805—In_ the 
dramatic setting, the proceedings 
were resumed.!* The 
the House, preceded by their Speaker 
and their seven managers, took their 


same 


members of 


seats.'® Justice Chase presented his 
counsel.'® The reading of Chase’s 
his 


several hours. The closing portion— 


answer by counsel consumed 
in the nature of a religious appeal— 
was read by the Justice himself.'7 

February 8-20—The Senate met 
nearly every weekday as a Court 
of Impeachment. It heard over fifty 


witnesses.'8 The testimony, in gen- 
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eral, substantiated the factual events 
charged without establishing their 
illegality, although in some instances 
indicating their doubtful propriety. 

February 20-27—Full arguments 
were made by both sides. Counsel for 
the defense were, generally, more 
impressive than the managers for the 
House. John Randolph, leader of 
the managers, who was exhausted by 
his recent efforts in the Yazoo land 
scandal debate, suffered by compari- 
with Joseph Hopkinson and 
Luther Martin. Counsel for the de- 
fense pressed the argument that, 


son 


under the Constitution, impeach- 
ment was and should be limited to 
indictable crimes and misdemeanors. 
The House managers, instead of tak- 
ing a firm position in favor of a 
broader interpretation, substantially 
conceded this point, and attempted 
to bring the articles of impeach- 
ment within that interpretation. On 


Wednesday, February 27, the Senate 


determined that it would pronounce 
judgment on Friday, March 1. 
March 1, 1805—At twelve thirty, 


13. While the Justice's address was generally 
restrained and nonprovocative, something of his 
suppressed feeling appears in the following 
sentence: 

. acrimonious as are the terms in which 
many of the accusations are conceived; harsh and 
opprobious as are the epithets wherewith it has 
been thought proper to assail my name and char- 
acter, by those who were ‘puling in their nurse's 
arms’ [probably referring especially to John 
Randolph], whilst | was contributing my utmost aid 
to lay the ground work of American liberty; | yet 
thank my accusers, whose functions as members of 
the government of my country | highly respect, for 
having at length put their charges into a definite 
form, susceptible of refutation; and for having 
thereby afforded me on opportunity of vindicating 
my innocence, in the face of this honorable court, 
of my country, and of the world.'’ Evans, supra 
at 7 

14, February 4, 1805, was the ninth anniversary 
of the Justice's oath of office as a member of the 
Supreme Court. Also, on February 4, 1805, the 
Supreme Court opened its regular February Term 
It met and heard argument from Monday through 
Saturday throughout the month. Justice Chase sat 
with it only on February 5 and 6. 

15. The managers Representatives John 
Randolph, of Virginia; Caesar A. Rodney, of 
Delaware; Joseph H. Nicholson, of Maryland; Peter 
Early, of Georgia; John Boyle, of Kentucky; George 
W. Campbell, of Tennessee; and Christopher Clark 
of Virginia. 

16. He presented Luther Martin, long Attorney 
General of Maryland and an acknowledged leader 
of the American Bar; Robert G. Harper, formerly o 
leading Federalist member of the House from South 
Carolina and, subsequently, a Senator from Mary- 
land; and Joseph Hopkinson, of Pennsylvania, well 
known as the author of “‘Hail Columbia", 


were 


later o 







the Vice President was in the chair. 
All thirty-four Senators were pres- 
ent. Senator Tracy, of Connecticut, 
had been brought in on a couch but 
he rose from it and took his regular 
seat. Nine of the Senators were Fed- 
eralists. Twenty-five were Anti-Fed- 
eralists (then generally known as 
Republicans). As a two-thirds vote of 
the Senators present was necessary 
to convict, the vote required to do 
so was 23. If three Anti-Federalists 
and the nine Federalists voted ‘Not 
guilty”, there could be no conviction. 
The Secretary read the first article— 
relating to procedure at the Fries 
trial. He then put the question: ‘‘/s 
Samuel Chase, esq. guilty or not guil 
ty of a high crime or misdemeanor 
in the article of impeachment just 
read?”!® Federalist Senator John 
Quincy Adams, of Massachusetts, 
was the first called. He voted “Not 
guilty”. The first break came with 
Senator Bradley, Anti-Federalist Sen- 
ator from Vermont. He voted “Not 
. Anti-Federalist Senator Gail 
South had 


, 


guilty’ 


lard, of Carolina, who 


Federalist Representative from Pennsylvania and 
finally a United States District Judge. Although not 
mentioned in the record on this day, his counsel 
also included Charles Lee, of Virginia, former At 
torney General under Presidents Washington and 
John Adams, and Phillip Barton Key, of Maryland 
a brother of the author of ‘'The Star Spangled 
Banner’’, and himself later to serve as o Federalist 
Representative from Maryland. 2 Adams, supra 
at 227 et seq.; 1 Memoirs of John Quincy Adams 
supra, at 355 ef seq.; Evans, supra, at 116 et seq 

17. February 7—The 
was filed and read. February 8—A brief sessior 
was held and the examination of witnesses begar 
February 9. During this month, the Senate cor 
ducted its legislative work and its consultations ir 
a committee room. It met in legislative sessior 
usually at 10:30 A.M. 1 Memoirs of John Quincy 
Adoms, supra, at 345-348; Evans, supra, Appendix 
at 40. 

18. Chief Justice John Marshal! and his brother 
William testified on behalf of Justice Chase and 
were cross-examined. The Chief Justice's testimony 
related to the Callender trial which had beer 
held in Richmond while Marshall was practicing 
ot that Bar. In that case, he hod secured the 
release of the Sheriff of Henrico County from jury 
service. On cross-examination, a largely unsuccess 
ful effort was made to obtain from him a criticisn 
of the legality and propriety of Justice Chase's 
rulings on procedure. Evans, supra, at 69-71, and 
see 64-68. 

19. These proceedings are taken from Evans 
supra, at 268, and the tabulation of votes from the 
Appendix of that book at 62. Before the first ro! 
call the Vice President ordered the officers in the 
upper galleries to turn their faces toward the 
spectators and to seize and commit to prison the 
first person who should make the smallest noise or 
disturbance. | Memoirs of John Quincy Adoms 
supra, at 362-363, 3 Beveridge, supra, ot 217-219 
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entered the Senate January 31 to fill 
a vacancy, was the next to cross the 
party line. He voted “Not guilty”. 
[he next response was a major sur- 
prise. Anti-Federalist Senator Giles, 
of Virginia, who had championed 
the broadest possible scope for the 
Senate’s jurisdiction to impeach, 
voted “Not guilty”. When the call 
was completed, 18 had voted “Not 
guilty” and 16 “Guilty”. The pros- 
ecution had received two less votes 
than a plain majority and seven less 
than the constitutionally required 
majority of 23. 

On the second article, Senator 
Giles voted “Guilty”, and there were 
several other changes but the total 
was even more favorable to Justice 
Chase than on the first. Twenty-four 
voted “Not guilty”—10 “Guilty”. 

On the third article—relating to 
the exclusion of testimony in the 
Callender case—the tide turned 
slightly. There were 16 votes of “Not 
guilty” to 18 of “Guilty”. For the 
first time, there was a majority for 
conviction. The vote to convict was, 
however, still five short of that re- 
quired. 

On the fourth article, the total 
was the same—16 “Not guilty” and 
IS “Guilty”. 

On the fifth article, in which Jus- 
tice Chase was charged with arresting 
Callender instead of summoning him 
under Virginia practice, the Justice 
was completely vindicated. The vote 
was 34 “Not guilty”. 

On the sixth article—in which the 
Justice was charged with requiring 
the accused to be tried at the current 
term instead of at the next term— 
the Justice’s vindication was almost 
is complete—30 “Not guilty’, and 
four “Guilty”. 

On the seventh article—charging 
hat the Justice had improperly in- 
‘tigated the investigation of a sedi- 
ious printer—the vote was 24 “Not 
zuilty” to ten “Guilty”. 

Finally came the crucial test—the 
ighth and last article. This charged 
he offense which had brought on 
he impeachment— Justice Chase's re- 
iarks to the grand jury at Baltimore. 

Again Senator Bradley, of Ver- 
iont, voted “Not 


guilty”. Again 
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Senator Gaillard, of South Carolina, 
voted “Not guilty”. This time, Sen- 
ator Giles, of Virginia, voted “Guil- 
ty”. The necessary twelfth vote was 
not assured until the call reached 
\nti-Federalist Senator Mitchill, of 
New York. He recently had come to 
the Senate from the House of Rep- 
resentatives where, in the preceding 
vear, he had been one of the mana- 
gers for the House in the impeach- 
ment trial of District Judge Picker- 
ing. He voted “Not guilty”. 

When the call was completed, 
there were 15 votes of “Not guilty” 
to 19 of “Guilty”. This was the high- 
est total that was reached in favor 
of the prosecution but it was four 
below the number required to con- 
vict. The independence of the judi- 
ciary was saved by that margin. The 
Constitutional Convention, there- 
fore, should be credited with protect- 
ing the independence of the judi- 
ciary not only because of the Conven- 
tion’s conscious omission of a provi- 
sion for the removal of judges upon 
the joint application of the Houses of 
Congress, but also because of its con- 
scious insertion of a provision re- 
quiring the concurrence of two-thirds 
of the Senators present to convict 
anyone impeached by the House. 

The Vice President announced: 
“There not being a constitutional 
majority on any one article, it be- 






comes my duty to pronounce that 
Samuel Chase, esq. is acquitted on 
the articles of impeachment exhibi- 
ted against him by the house of 
Thereupon, the 
Court of Impeachment adjourned 
sine die. 


The Senator 
Adams’ analysis of the proceedings. 
Randolph at once proposed, in the 
House of Representatives, a consti- 
tutional amendment whereby feder- 
al judges might be removed on the 
joint address of the two Houses of 
Congress.*° It never has been adop- 
ted. 


representatives”. 


sequel confirmed 


While the vrounds for the Senate’s 
acquittal of Justice Chase cannot be 
determined, it is clear that two-thirds 
of the Senators were not willing to 
remove from office a Justice of the 
Supreme Court on the charges and 
proof adduced. Some may have voted 
against removal because they be- 
lieved that impeachment was not 
authorized by the Constitution for 
nonindictable offenses. Others may 
have voted against removal because, 
although they that some 


nonindictable offenses were impeach- 


believed 


able, yet those charged and proved in 





20. 14 Annals of Cong. 1213 (1805). Nicholson 
added a proposal that state legislatures might, at 
will, recall their Senators. Id., at 1214 
15 Annals of Cong. 499-507 (1806). 


See also 
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this case were not sufficiently serious 
to come within the kind of “high 


The First 
Woman Lawyer 
(Continued from page 1083) 
memories of things much better for 
gotten”. 

In 1886 in praising the Board ol 
lor 


Education introducing manual 


training in the Chicago public 


x hools, she said: 


Every man and woman should be 
able to earn a living by some honest 


calling. 
And in one of her last articles re 
porting the Annual Meeting of the 
Baa 


18938, she observed: 


\merican Association in July, 


It is long prosy papers that destroy 


the influence of the bar and bar asso 


ciations with the peopl 


In February, 1885, she warned that 






1120 American Bar Association Journal 


that 
would justify the removal of Justice 


Crimes and Misdemeanors” 
Chase from office. Still others may 
have voted against removal simply 
because the offenses charged were not 
proved to have been committed. 


Archbald Ritter 


convictions and removals in 1913 and 


Since the and 


1936, it is, however, now reasonable 
to assume that the Senate recognizes 
that there 
indictable offenses that are impeach- 


are at least some non- 


able and which, if proved, may lead 
to removal from office. At the same 
time, the Senate’s acquittal of Jus- 


21. ‘‘No conviction is deeper in my mind, than 
that the maintenance of the judicial power is essen 
tial and indispensable to the very being of this 
government. The Constitution without it would be 
no constitution; the government, no government 

3 Works of Daniel Webster (6th ed. 1853) 176, and 
see Haines, The American Doctrine of 


Supremacy (2d ed. 1932), 493 
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high buildings would create great 
problems for the city and especially 
its fire department, and in 1891 she 
wrote an excellent legal argument 
that the city could regulate the 
height of buildings and urged that 
a proposed ordinance be passed. 
This was the commencement of out 
zoning laws. 

Mrs. Bradwell 


Treasurer of the Illinois Association 


had been the 
which represented the interests of 
Illinois at the Centennial Exposition 
0 1876 in Philadelphia. As early 


as 1888 she urged a World's Colum 


bian Exposition to be held in Chi- 


cago in 


to be expected that she would be 


one of the women appointed by the 


Governor of Illinois to the commit 


1892, and it was, of course, 


tice Chase and of other judges has 
demonstrated that the Senate is re- 
luctant to weaken the independence 
of the judiciary. There is ground to 
believe that both the American peo- 
ple and their Senators expect from 
their courts, no less than from their 
baseball umpires, honest, informed 
and independent judgments, regard- 
less of whom the decisions may dis- 
appoint. 

Our legal profession owes no more 
sacred obligation than to justify such 
a faith in the integrity and _ inde- 
pendence of the judiciary.*! 
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Documents 
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No. 398, 69th Cong., Ist Sess 


tee to set up the fair. She went to 
Washington to lobby for the congres 
sional appropriation without which 
the fair would have been impossible. 
Mr. Palmer, who was the president oi 
“Myra 


charm and diplomacy secured for 


the fair said: Bradwell's 
Chicago the World’s Columbian Ex 
position.” 

She was a member of its board olf 
lady managers and chairman of the 
committee on law reform of its aux 
iliary congress. Unquestionably she 


had more to do with securing the 


fair tor Chicago than any other 
wolhllalh. 
But it was in her advocacy ol 


that Mvra Brad 


well’s star shone brightest. She was 


retorms in the law 


almost unbelievably far ahead of het 
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times. With one or two minor excep- 
tions every reform that Myra Brad- 
well advocated has since become a 
Many ol 


matter ol 


part of our law. them are 


taken as a course today, 
but when she first proposed them 
The 


last of such proposals of hers to be- 


they were revolutionary indeed. 
come law in Illinois was a proposal 
that women must be paid the same 
men performing 
Mention of 


amount. as tor 


identical services. her 


many proposals affecting women’s 
rights has already been made. 

In 1868 she urged that discrimi- 
nation between Negroes and whites 
be abolished, and uniform rules of 


practice throughout the state be 


adopted. Also in 1868, she opposed 
the enactment of a general code in 
Illinois, such as New York and Cali- 
fornia have, and her lengthy argu- 
ments undoubtedly greatly helped in 
preventing the success of those advo- 
cating the code. In 1869, she urged 
the adoption of a law providing for 
a modern indexing system in offices 
She had the 


good sense not to advocate any parti- 


ot recorders of deeds. 


cular system but merely urged that 
Without 


could be 


some system was essential. 


such a system, there no 
real estate business in our large cities 
today. 

She 


to whether in civil cases: 


advocated a thorough study as 


It would not be as well to receive a 


majority verdict or perhaps te dis 


pense with a jury altogether 


\ revolutionary idea in 1869! 
that most olf us 


One retorm 


thought had not been adopted until 


the New Deal era is found in her 
comment on a decision in Illinois 
where she said: 


\ court of last resort should reverse 
or change its decision only when it is 
grossly wrong. The welfare of our com- 
munity depends upon the stability of 
our judicial decisions. 


In 1871 that the 
accused be allowed to testify in crim- 


she advocated 


inal cases. 
In 1873 
series of reforms including simplifica- 


she advocated a whole 


tion of pleadings, better treatment 


for witnesses, who were then often 


treated worse than the criminal him- 






self, and she again urged that de- 


fendants in criminal cases be permit- 
ted to teitify saying: 


We among those who believe 
that all persons including the accused 
himself who have any knowledge of 
the circumstances connected with the 
alleged offense should be heard and 
such weight given to their testimony 
as the court or jury think it is entitled 
to receive. 


are 


She urged the abolition of whipping 
as a punishment for crime. 

In 1873 
legislature to pass laws regulating 


she urged the Illinois 


railroads and other large corpora- 
tions. She predicted that such laws 
were not in violation of the Constitu- 
tion and that the Supreme Court 
would so hold. 

In 1874 she advocated specializa- 
tion in law for lawyers in large 
cities. 

In November of 1874 she strongly 
opposed the establishment of Appel- 
1876 
she stated that she had been wrong, 


late Courts in Illinois, but in 
that legal business had increased far 
beyond anything she had anticipated, 
and that Appellate Courts in Illinois 
essential. In this 


were absolutely 


same year, and long before lawyers 
generally agreed, she denounced ad- 
vertising for divorce as unethical. 
In 1875 she urged the adoption of 
the law permitting foreign corpora- 
tions to loan and invest money in 
Illinois bring 
much needed Eastern capital here. 
In 1875 she 


it was not the legal profession that 


stating this would 


sagely observed that 
was reforming laws, but the people 
and urged the profession to abandon 


take 
for 


its attitude and the forefront 


of the movement reform or else 
most radical and undesirable changes 
She was also far ahead 
1876 that 


she thought it unethical or at 


would result. 
of her times in stating In 
least 
highly improper for a Circuit Judge 
to run for any other political office 
without first resigning his judgeship. 

In 1880 she was among the first to 
advocate intermediate federal Appel- 
late she 
press for them until they were finally 


Courts and continued to 


created by Congress some ten years 
later. 
first 


In 1885 she was one of the 
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lawyers in the country to urge the 
adoption of a uniform law on com- 
mercial paper. 

In 1891 
Court to 


she urged the Supreme 


require would-be lawyers 
to attend law schools stating that it 
was not enough merely to read law 
She had, 


urged the establishment of a state- 


in ofhces. ten years earlier, 


supported school Illinois and she 
also urged successful lawyers to aid 
law schools by gifts and bequests, 
suggesting 
could well be bequeathed to a law 


that a lawyer’s library 
Ss hool. 

And with all this Myra Bradwell 
still had time to be a loving wife, de- 
and doting grand- 
mother. Mrs. Bradwell frequently re- 


ferred with glowing pride to each 


voted mother > 


of her descendants and her son-in-law 
and daughter-in-law. 

In 1891 she had learned that she 
had cancer, but she continued to take 
a Vigorous part in the life of Chicago 


until her death on February 14, 1894. 
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